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PUBLIC  SAFETY  OFFICERS'  BENEFITS  ACT— LAW 
ENFORCEMENT  OFFICERS'  BILL  OF  RIGHTS 


WEDNESDAY,   JULY  25,   1973 

House  of  Representatives, 
Subcommittee  on  Immigration, 
Citizenship,  and  International  Law, 

Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  2226, 
Rayburn  House  Office  Building,  Representative  Joshua  Eilberg 
[chairman  of  the  subcommittee  presiding]. 

Present:  Representatives  Eilberg,  Flowers,  Holtzman,  Keating, 
Railsback,  Wiggins,  and  Fish. 

Also  present :  Garner  J.  Cline,  counsel ;  Arthur  P.  Endres,  Jr.,  as- 
sistant counsel ;  and  Donald  G.  Benn,  associate  counsel. 

Mr.  Eilberg.  The  subcommittee  will  come  to  order. 

Today's  hearings  have  been  called  to  consider  H.R.  12 — Public 
Safety  Officers'  Benefits  Act — introduced  by  the  distinguished  chair- 
man of  this  committee;  H.R.  163,  introduced  by  Congressman 
John  W.  Davis;  and  H.R.  4598,  introduced  by  Congressman  Mario 
Biaggi.  Chairman  Rodino's  bill  would  provide  a  lump-sum  gratuity 
of  $50,000  to  the  surviving  dependents  of  public  safety  officers  who 
are  killed  in  the  line  of  duty. 

I  will  digress  from  my  statement  for  a  moment  to  indicate  that 
Chairman  Rodino  has  pressing  obligations  in  the  Capitol  this  morn- 
ing and  cannot  be  personally  present.  However,  we  will  make  part 
of  the  record  his  statement  which  I  will  hand  to  the  stenographer  and 
have  it  included  as  though  he  were  here  to  testify. 

[Statement  of  the  Honorable  Peter  W.  Rodino,  Jr.,  follows:] 

Statement  of  Hon.  Petek  "W.  Rodino,  Jr.,  Chairman,  House  Judiciary 
Committee,  in  Support  of  H.R.  12 

Mr.  Chairman,  I  thank  the  Committee  for  giving  me  the  opportunity  to  be 
heard  on  the  bill  I  sponsored,  H.R.  12,  designed  to  provide  survivor  benefits  for 
policemen,  firemen,  and  other  public  safety  oflScers  who  are  killed  in  the  line  of 
duty. 

There  are  many  bills  identical  to  H.R.  12  and  there  are  many  bills  which  are 
similar. 

I  drafted  H.R.  12  to  correspond  with  the  language  of  a  bill  that  passed  the 
House  last  year  and,  except  for  the  adjournment  of  Congress,  I  am  sure  it  would 
have  been  enacted  into  law. 

H.R.  12  would  award  a  lump  sum  gratuity  of  $50,000  to  surviving  dependents 
of  an  oflBcer  whose  death  occurred  as  a  result  of  injury  in  the  performance  of  duty. 
My  bill  differs  from  other  legislation  in  that  it  does  not  arbitrarily  restrict  bene- 
fits ;  it  is  not  contingent  on  death  occurring  specifically  due  to  a  criminal  act.  The 
common-sense  need  for  such  an  approach  is  seen  in  a  simple  example.  What  if  a 

(1) 


fireman  loses  his  life  in  a  fiery  blaze?  I  believe  that  his  survivors  should  be  left 
just  as  financially  secure  as  the  policeman  who  is  slain  while  performing  his  duty. 

It  is  my  contention  that  logic  is  not  best  served  by  narrowing  the  scope  of 
our  willingness  to  help.  If  a  man  gives  his  life — if  he  dies  or  is  killed — because 
he  was  performing  his  assigned  job  of  protecting  our  society,  then  I  believe  we 
should  follow  the  spirit  of  compassion  and  justice  in  providing  monetary  bene- 
fits to  his  survivors.  Why  quarrel  over  the  exact  circumstance  in  which  a  human 
life  is  lost  in  the  service  of  his  fellowman? 

To  discuss  bills  dealing  with  survivor  benefits  is  not  a  pleasant  task  in  any 
circumstance  because  its  very  premise  is  the  harsh  reality  that  each  time  a 
policeman  or  fireman  or  correction  official  puts  on  his  uniform,  he  literally  takes 
his  life  into  his  hands.  Yet  this  real  fact  is,  indeed,  a  part  of  the  daily  life  of  a 
public  safety  oflBcial. 

Under  present  law,  only  federal  law  enforcement  oflBcers,  or  non-federal  oflBcers 
if  they  are  injured  or  killed  enforcing  a  federal  criminal  statute,  are  covered. 

As  I  have  stated,  this  legislation  almost  became  public  law  in  the  92nd  Con- 
gress. That  Congress  passed  legislation  similar  to  H.R.  12  (H.R.  16932),  as  did 
the  Senate,  and  the  differences  in  the  two  bills  were  resolved  at  a  conference 
meeting.  Yet  the  conference  report  never  was  considered  by  the  House. 

This  Subcommittee  held  two  days  of  hearings  during  the  92nd  Congress  on  the 
subject  of  such  death  benefits,  so  I  believe  that  we  are  all  now  well-acquainted 
with  the  grim  facts  .  .  .  that  126  police  oflBcers  were  killed  in  the  line  of  duty 
in  1971,  112  killed  in  1972  .  .  ,  that  the  total  of  firefighters  killed  includes  120  in 
1971,  while  730  were  injured  that  year  .  .  .  that  the  average  age  of  these  oflScers 
killed  in  the  last  ten  years  is  30  years  of  age. 

And,  if  I  may  digress  for  one  moment,  I  would  ask  each  of  us  to  refiect  on  our 
individual  life  circumstance  when  we  turned  30  years  old.  Most  men  are  then 
assuming  their  first  mortgage,  are  burdened  with  the  costs  of  young  children, 
and  are  probably  more  in  debt  relative  to  their  income  than  they  ever  will  be  in 
their  lives  again. 

There  is  little  that  Congress  can  really  do  to  compensate  the  grieving  family 
of  a  slain  law  enforcement  oflBcer,  but,  with  the  enactment  of  a  survivors'  bill, 
we  can  remove  the  harsh  edge  of  economic  distress.  I  might  point  out  that  these 
benefits  would  be  paid  in  addition  to  any  other  benefits  which  a  given  locality 
might  also  provide.  This  is  true  except  in  the  case  of  the  District  of  Columbia 
as  the  Congress  has  already  passed  Public  Law  91-509  which  provided  these 
same  benefits  to  District  policemen  in  1970.  It  surely  is  time  for  the  rest  of  the 
nation's  policemen  to  be  treated  as  fairly — as  well  as  firemen  and  correction 
oflBcials. 

Evidence  from  our  hearings  last  year  pointed  out  the  two  grim  phenomena 
which  have  occurred  in  recent  years.  First,  the  great  crime  explosion  of  the  late 
1960's,  when  crime  first  became  a  grave  national  concern,  and  second,  the  large 
numbers  and  vicious  methods  by  which  our  law  enforcement  oflicers  have  been 
slain  in  recent  years. 

One  example  that  comes  to  mind  was  the  April  1972  killing  of  a  New  York 
City  patrolman.  This  oflRcer  was  shot  and  killed  while  investigating  a  report 
that  a  fellow  oflftcer  needed  assistance.  The  complainant  claimed  to  be  a  detective 
and  furnished  the  address  of  a  place  of  worship  as  the  place  of  the  occurrence. 
The  victim  oflBcer  entered  the  place  of  worship  and  was  severely  attacked  and 
beaten  by  several  subjects.  He  was  killed  as  other  officers  aj-rived  and  a  gun 
battle  ensued.  Needless  to  say,  the  original  assistance  complaint  was  unfounded. 

Such  ambush  murders  are  a  dangerous  threat,  not  only  to  the  local  communi- 
ties, but  to  the  safety  and  security  of  the  Naition  at  large.  In  1972,  14  police 
officers  met  their  death  in  ambush  situations. 

Of  course,  other  circiimstances  generally  prevail  in  the  murder  of  public 
safety  officers.  In  my  own  state  of  New  Jersey,  we  lost  a  fine  young  officer  a 
year  ago  in  January.  In  this  case,  the  officer  was  on  special  assignment  assist- 
ing an  ambulance  driver  in  transporting  a  mental  patient  to  the  hospital.  The 
mental  patient  seized  the  officer's  revolver  in  a  scuffle  while  enroute  to  the 
hospital  and  shot  the  officer  twice  in  the  back. 

Financial  aid  does  not  bring  the  officer  back,  but  personally,  I  feel  indebted 
to  a  dedicated  professional  who  meets  his  untimely  death  in  such  unexpected 
circumstances.  I  should  hope  this  Congress  and  the  American  public  also  feels 
an  obligation  to  his  family. 

We  heard  testimony  last  year  from  a  number  of  law  enforcement  officers.  It 
was  Quinn  Tamm.  executive  director  of  the  International  Association  of  Chiefs 
of  Police  (lACP),  w'ho  pointed  out  that  the  medium  salary  for  police  officers 


falls  Delow  the  pav  scales  for  many  of  those  positions  we  refer  to  as  non- 
nrofessfS-senS^fkilled  labor  including  truckers,  construction  workers  steel 
workSs  stevedores,  longshoremen,  etc.  In  expressing  the  support  for  tlus  legis- 
lation of  the  eighty-seven  hundred  police  officials  who  comprise  the  I  AC  P  mem- 
bership Mr.  Tamm  stated:  "It  would  appear  that  a  single  federa  ly-sponsored 
and  administered  program  would  alleviate  much  of  the  weakness  in  processing 
Jayme^  s  and  J?ovide^or  more  uniform  compensation  across  the  country  since 
compensation  now  varies  in  each  state  and  has  as  many  variations  as  there  are 

'''chi^f''FrS'E.'"virgulak  of  Norwalk.  Connecticut,  explained  that  in  most 
cases  police  officers  cannot  afford  to  pay  for  what  would  be  considered  adequate 
Hfe  insurance  protection  because  of  the  higher  premiums  charged  to  members 
of  such  hazardous  occupations.  .  „ 

As  the  question  came  up  again  and  again  in  our  hearings  last  year,  why 
can't  compensation  be  done  by  the  counties  and  the  states  themselves  many 
answers  were  provided.  Best  among  these,  and  I  am  in  sympathy,  is  that  the 
states  and  localities  have  not  attended  to  this  problem,  that  such  volunteer 
funds  as  are  available— well  meant  as  they  may  be— are  not  adequate,  and 
that  given  the  present  circumstances,  police  do  look  to  the  Federa  Government 
to  take  the  leadership  in  providing  such  essential  benefits.  In  the  light  of  what 
has  happened  in  the  last  decade,  I  believe  the  enormity  and  seriousness  of  the 
problem  makes  it  a  Federal  concern.  ^  „  ,.       * 

Robert  D  Gordon,  executive  director,  International  Conference  of  Police  As- 
sociations, testified  :  "this  legislation  .  . .  would  be  helpful  in  adding  to  the  dignity 
and  professionalism  of  police  work  throughout  the  United  States." 

During  our  hearings  last  year,  I  was  deeply  impressed  with  the  statement  of 
Captain  Charles  Kinney,  Police  Department.  Newark,  New  Jersey.  In  part,  he 
talked  about  professional  police  work  and  said.  "There  are  hardships  in  police 
work,  both  physical  ones  in  the  form  of  assault  upon  our  persons  and  verbal 
ones  in  the  form  of  castigation  and  worse  from  some  of  those  we  are  endeavor- 
ing to  protect.  The  passage  of  legislation  protecting  our  loved  ones  will  alleviate 
some  of  the  hardships." 

I  beUeve  that  our  focus  on  the  need  for  such  benefits  to  the  survivors  of  police- 
men, firemen,  and  correction  officials,  today  should  serve  as  an  impetus  to  move 
this  legislation  quickly  on  the  floor  of  the  House.  The  Senate  has  already  passed 
S.  15,  a  bill  which  would  provide  a  $50,000  death  gratuity  to  survivors  of  officers 
slain  as  the  result  of  a  criminal  act. 

I  am  grateful  that  there  is  strong  support  for  H.R.  12.  Let  us  get  on  with  the 
work  demanded  of  this  moment,  reaffirm  that  crocodile  tears  are  repugnant  to 
each  of  us,  and  put  the  stamp  of  approval  of  this  93rd  Congress  on  the  issue  of 
providing  proper  security  and  peace  of  mind  to  the  men  we  hire  to  protect  us  all. 

Mr.  EiLBERG.  The  other  bills  would  provide  a  system  for  the  redress 
of  law  enforcement  officers'  grievances  and  require  the  establishment 
of  a  law  enforcement  officers'  bill  of  ri^ffhts  in  each  of  the  several  States 
as  a  condition  for  receiving!:  grants  from  the  Law  Enforcement  Assist- 
ance Administration. 

The  chairman's  bill  is  identical  to  H.R.  16932  which  passed  the 
House  in  the  last  Congress.  I  strongly  supported  this  bill  when  it  was 
considered  by  the  subcommittee  and  the  committee,  as  well  as  when 
it  was  presented  on  the  floor  of  the  House  late  last  year.  The  differences 
between  H.R.  16932  and  the  Senate  version  of  this  legislation  which 
passed  the  Senate  on  September  5,  1972,  by  a  vote  of  80  to  0  were  re- 
solved in  conference  but  the  adjournment  of  the  92d  Congress  pre- 
vented consideration  of  the  conference  report.  I  should  also  note  that 
the  conference  version  is  ^Iso  before  this  committee  as  S.  15  which 
passed  the  Senate  by  a  voice  vote  on  March  29.  1973. 

In  addition  to  Chairman  Rodino's  bill  and  the  Senate  bill,  the  sub- 
committee also  has  pending  before  it  H.R.  6449  which  was  introduced 
by  seven  Republican  members  of  this  committee  at  the  request  of  the 
administration. 


In  the  Executive  communication  accompanying  H.R.  6449,  it  was 

stated  that — 

This  legislation  is  needed  because  of  the  growing  risk  of  death  that  public 
safety  oflBcers  face  while  carrying  out  their  assigned  tasks,  and  because  of  the 
existing  disparity  in  survivors  benefits  from  State  to  State. 

Furthermore,  statistics  relating  to  line  of  duty  deaths  of  public 
safety  officers  clearly  demonstrate  that  the  perils  of  police  work  and 
the  hazards  faced  by  firefighters  and  other  public  safety  officers  have 
increased  drastically  in  recent  years.  In  this  regard,  it  is  clearly  one  of 
the  primary  responsibilities  of  any  government — be  it  national  or 
local — to  protect  the  lives  and  property  of  its  citizenry.  Likewise,  it  is 
appropriate  for  the  Federal  Government  to  recognize  the  great  debt 
we  owe  to  those  who  daily  risk  their  lives  in  order  to  preserve  peace 
and  order  and  to  express  our  concern  for  the  families  of  those  who  are 
struck  down  in  the  line  of  duty. 

In  order  to  properly  express  this  appreciation  and  concern,  each 
of  these  bills  proposes  to  provide  a  gratuity  of  $50,000  to  the  depend- 
ent survivors  of  public  safety  officers  who  are  killed  in  the  line  of  duty. 
At  the  same  time  there  are  several  important  distinctions  between  the 
bills  I  have  just  mentioned. 

For  example,  the  chairman's  bill  would  cover  public  safety  officers 
who  die  as  a  result  of  injuries  sustained  in  the  performance  of  certain 
hazardous  duties.  The  Senate  and  administration  bills,  on  the  other 
hand,  would  restrict  coverage  to  deaths  which  are  the  result  of  a  crim- 
inal act.  Another  matter  which  is  raised  for  the  subcommittee's  consid- 
eration is  the  issue  of  retroactivity.  The  Senate  bill  last  year  was 
retroactive  to  January  1967,  while  this  year's  Senate  bill  is  retroactive 
to  the  date  of  the  filing  of  the  conference  report — October  17,  1972. 
The  House  bills,  however,  are  entirely  prospective  in  nature.  I  am  per- 
sonally inclined  to  agree  with  the  Senate  as  to  the  need  for  including 
a  retroactive  feature  in  this  bill.. In  addition,  there  are  several  other 
minor  differences  between  the  bills  which  I  will  not  take  the  time  to 
describe  in  detail;  but  I  am  hopeful  that  these  hearings  will  assist 
the  subcommittee  in  resolving  all  of  the  issues  which  are  presented  for 
our  consideration. 

[Copies  of  H.R.  12,  S.  15,  H.R.  163,  H.R.  4598,  and  H.R.  6449 
follow :] 
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IN  THE  HOUSE  OF  REPRESENTATIVES 

January  3, 1973 

Mr.  RoDiNo  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  amend  the  Oinnil)ns  Crime  Control  and  Safe  Streets  Act  of 
19G8,  as  amended,  to  provide  ))enefits  to  survivors  of  certain 
public  safety  officers  who  die  in  the  performance  of  duty. 

1  Be  it  enacted  by  the  Senate  and  House  of  lieprescnta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "PubUc  Safety  Officers 

4  Benefits  Act  of  1973". 

5  Sec.  2.  Title  I  of  the  Omnil)us  Crmie  Control  and  Safe 

6  Streets  Act   of    1968   is   amended  by   adding  at  the   end 

7  thereof  the  follo^N'ing  new  part : 

8  'Taut  J.— Public  Safety  Officeks  Dioatit  Benefits 

9  "Sec.  701.  (a)  In  an}'^  case  in  which  the  Administration 
10   determines,  mider  regulations  issued  mider  part  F  of  this 

I 


2 

1  title,  that  an  eligible  public  safety  officer  has  died  as  the 

2  direct  and  proximate  result  of  a  personal  injury  sustained 

3  m  the  performance  of  duty,  leaving  a  spouse  or  one  or  more 

4  eligible  dependents,  the  Administration  shall  pay  a  gratuity 

5  of  $50,000,  in  the  following  order  of  procedure : 

6  "  ( 1 )  If  there  is  no  dependent  child,  to  the  spouse. 

7  "(2)   If  there  is  no  spouse,  to  the  dependent  child 

8  or  children,  in  equal  shares. 

9  "  (3)  If  there  are  both  a  spouse  and  one  or  more  de- 

10  pendent  children,  one-half  to  the  spouse  and  one-half 

11  to  the  child  or  children,  in  equal  shares. 

12  "(4)    If  there  is  no  survivor  in  the  above  classes, 

13  to  the  parent  or  parents  dependent  for  support  on  the 

14  decedent,  in  equal  shares. 

15  *'(!))   As  used  in  this  section,  a  dependent  child  is  any 

16  natural,  adopted,  or  posthumous  child  of  the  decedent  who 

17  is— 

18  "  ( 1 )  under  eighteen  years  of  age ;  or 

19  "(2)    over  eighteen  years  of  age  and  incapable  of 

20  self-support  because  of  physical  or  mental  disability;  or 

21  "('j)    over  eighteen  years  of  age  and  a  student  as 

22  defined  by  section  8101  of  title  5,  United  States  Code. 

23  "  (t')   As  used  in  this  section,  spouse  includes  a  surviv- 

24  ing  husband  or  wife  living  with  or  dependent  for  support  on 
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1  the  decedent  at  the  time  of  his  death,  or  Hviiig  apart  for 

2  reasonable  cause  or  because  of  desertion  by  the  decedent. 

3  "  (d)   As  used  in  this  section,  the  tenn  'dependent  for 

4  support'  means  more  than  one-half  of  the  support  of  the  de- 

5  pendent  concerned. 

6  "  (e)   As  used  In  this  section,  the  term  'eligible  public 

7  safety  officer'  moans  any  individual  employed  by  a  pubhc 

8  agency  as  a  law  enforcement  officer  or  as  a  fireman  (includ- 

9  ing  any  individual  serving  as  an  ofFicially  recognized  or  desig- 

10  nated  member  of  a  legally  organized  volunteer  fire  depart- 

11  ment)    who  is  determined  by  the  Administration  to  have 

12  been,  at  the  time  of  his  hijury— 

13  "  ( 1 )   a  law  enforcement  officer  engaged  in— 

14  "(A)    the  apprehension  or  attempted  apprehen- 

15  sion  of  any  person — 

16  "  (i)   for  the  conmnission  of  a  crime,  or 

17  "(ii)   who  at  that  time  was  sought  as  a  ma- 

18  terlal  witness  in  a  criminal  proceeding;  or 

19  "(B)   protecting  or  guarding  a  person  held  for 

20  the  commission  of  a  crime  or  held  as  a  material  wit- 

21  ness  in  connection  with  a  crime ;  or 

22  "(C)   the  lawful  prevention  of,  or  lawful  at- 

23  tempt  to  prevent,  the  conmiission  of  a  crime  or  was 

24  otherwise  engaged  in  the  performance  of  his  duty 
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1  and  such  injury  was  the  result  of  a  criminal  act, 

2  or  an  apparent  criminal  act;  or 

3  "  (2)   a  fireman  engaged  in  the  protection  of  life  or 

4  property  from  fire, 

5  "Sec.  702.  The  gratuity  payable  to  any  person  under 
5  this  part  is  in  addition  to  any  benefits  to  which  he  may  be 

7  entitled  under  any  other  law. 

8  "Sec.  tod.  Tlie  provisions  of  this  part  shall  aj^ply  with 

9  respect  to  any  cligilsle  pu1>lic  safety  oflicer  who  dies  as  the 
IQ  direct  and  pi'oximate  residt  of  a  personal  injury  which  is 

11  sustained  on  or  after  the  date  of  enactment  of  this  Act." 

12  Sec.  3.  Section  520  of  the  Omnibus  Crime  Control  and 

13  Safe  Streets  Act  of  19G8,  as  amended,  is  amended  by  adding 

14  at  the  end  of  the  section  the  following  sentence:  "In  addition, 

15  there  are  aulhorized  to  l»e  a])proprialed  in  each  fiscal  year 
IG  such  sums  as  may  be  necessary  to  carry  out  the  purposes 

17  of  part  J." 

18  Sec.  4.  Section  GOl  of  the  Omnil)us  Crime  Control  and 

19  Safe  Streets  Act  of  19G8,  as  amended,  is  amended  by  chang- 

20  ing  the  period  at  the  end  of  subsection    (c)   of  that  section 

21  to  a  connna  and  adding:  "except  that  for  the  purposes  of 

22  part  J  the  term  does  no,t  include  the  District  of  Columbia." 
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IN  THE  HOUSE  OF  REPRESENTATIVES 

April  2, 1973 
Eeferred  to  the  Committee  on  the  Judiciary 


'I'o  amend  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of 
1968  to  provide  a  Federal  death  benefit  to  the  sm-viving 
dependents  of  public  safety  officers. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Public  Safety  Officers' 

4  Benefits  Act  of  1973". 

5  Section  1.  The  Omnibus  Crime  Control  and  Safe  Streets 

6  Act  of  1968,  as  amended,  is  amended  by— 

7  (1)    redesignating  sections  451   through  455  re- 

8  spectively  as  sections  421  through  425; 

9  (2)    redesignating  sections   501   through  522   re- 
10           spectively  as  sections  550  through  57 1 ; 
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1  (3)   redesignating  parts  F,  G,  II,  and  I  of  title  I 

2  respectively  as  parts  I,  J,  K,  and  L  of  title  I;  and 

3  (4)    adding  at  the  end  of  part  G  of  title  I  of  the 

4  Act,  the  following  new  part: 

5  "Paet  H— Death  Benefits  for  Public  Safety 
G  Officees 

7  "definitions 

8  "Sec.  525.  As  used  in  this  part — 

9  "  ( 1 )    't'hild'  means  any  natural,  adopted,  or  post- 
10  humous  child  of  a  deceased  public  safety  officer  who  is — 

11  "(A-)  under  eighteen  years  of  age;  or 

12  "(B)   over  eighteen  years  of  age  and  incapable 

13  of  self-support  because  of  physical  or  mental  dis- 

14  ability;  or 

15  "(C)  over  eighteen  years  of  age  and  a  student 

16  as  defined  by  section  8101  of  title  5,  United  States 

17  Code. 

18  "(2)    'criminal  act'  means  any  crime,  including  an 

19  act,  omission,  or  possession  under  the  laws  of  the  United 

20  States  or  a  State  or  unit  of  general  local  government, 

21  which  poses  a  substantial  threat  of  personal  injury,  not- 

22  withstanding  that  by  reason   of  age,   insanity,   intoxi- 

23  cation,   or  otherwise,  the  person  engaging  in  the  act, 

24  omission,  or  possession  was  legalh'  incapable  of  com- 

25  mitting  a  crime; 
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1  "(3)   'dependent'  means  a  person  who  was  wholly 

2  or  substantially  reliant  for  support  upon  the  income  of 

3  a  deceased  public  safety  officer ; 

4  "  (4)    'intoxication'  means  a  disturbance  of  mental 

5  or  physical  faculties  resulting  from  the  introduction  of 

6  alcohol,  drugs,  or  other  substances  into  the  body; 

7  "(5)    'line  of  duty'  means  within  the  scope  of  em- 

8  ployment  or  service; 

9  "(6)   'public  safety  officer'  means  a  person  serving 

10  a  public  agency,  with  or  without  compensation,  as— 

11  "(A)    a  law  enforcement  officer,  including  a 

12  corrections  or  a  court  officer,  engaged  in— 

13  "  (i)  the  apprehension  or  attempted  appre- 

14  hension  of  any  person — 

25  "  (a)  for  the  commission  of  a  criminal 

16  act,  or 

17  "(b)  who  at  the  time  was  sought  as  a 

18  material  witness  in  a  criminal  proceeding; 

19  or 

20  "  (ii)  protecting  or  guarding  a  person  held 

21  for  the  commission  of  a  criminal  act  or  held  as 

22  a  material  witness  in  connection  with  a  criminal 

23  act;  or 

24  "  (iii)   the  lawful  prevention  of,  or  lawful 

25  attempt  to  prevent  the  commission  of,  a  criminal 

99-996  O  -  73  -  2 
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1  act  or  an  apparent  criminal  act  or  in  the  per- 

2  forniance  of  liis  ofiicial  duty ;  or 

3  ''(B)   a  firefighter;  and 

4  "(''')    'separated   spouse'   means  a  spouse,  without 

5  regard  to  dependency,  who  is  hving  apart  for  reasonahle 

6  cause  or  because  of  desertion  by  the  deceased  pubUc 

7  safety  officer.    -^  > 

8  "awards  :   ''' 

9  "Sec.  526.    (a)    Upon   a  finding  made  in  accordance 

10  with  section  527  of  this  part  the  Administration  shall  pro- 

11  vide  a  gratuity  of  $50,000. 

12  "(b)  (1)   Whenever    the     Administration    determines, 

13  upon  a  showing  of  need  and  prior  to  taking  final  action,  that 

14  a  death  of  a  public  safety  officer  is  one  with  respect  to  which 

15  a  benefit  will  probably  be  paid,  the  Administration  may  make 

16  an  interim  benefit  payment  not  exceeding  $3,000  to   the 

17  person  entitled  to  receive  a  benefit  under  section  527   of 

18  this  part. 

19  "  (2)   The  amount  of  any  interim  benefit  paid  under 

20  paragraph  (1)  of  this  subsection  shall  be  deducted  from  the 

21  amount  of  any  final  benefit  paid  to  such  person  or  dependent. 

22  "  (3)   Where  there  is  no  final  benefit  paid,  the  recipient 

23  of  any  interim  benefit  paid  under  paragraph  (1)  of  this  sub- 

24  section  shall  l)e  liable  for  repaymer.t  of  such  amount.  The 

25  Administration  may  waive  all  or  part  of  such  repayment. 
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1  "(c)   The  benefit  payable  under  this  part  shall  be  in 

2  addition  to  any  other  benefit  that  may  be  due  from  any  other 

3  source,  but  shall  be  reduced  by  payments   authorized   by 

4  section  12  (k)  of  the  Act  of  September  1,  1916,  as  amended, 

5  4-531(1)    of  the  District  of  Columbia  Code. 

6  "(d)   No  benefit  paid  under,  this  part  shall  be  subject 

7  to  execution  or  attachment. 

8  "eecipients 

9  "Sec.  527.  When  a  public  safety  officer  has  been  killed 

10  in  the  line  of  duty  and  the  direct  and  proximate  cause  of 

11  such  death  was  a  criminal  act  or  an  apparent  criminal  act, 

12  the  Administration  shall  pay  a  benefit  as  provided  in  section 

13  526  of  this  part  as  follows: 

14  "  ( 1)   if  there  is  no  sui*viving  dependent  child  of  such 

15  officer,  to  the  surviving  dependent  spouse  or  separated 

16  spouse  of  such  officer; 

17  "  (2)   if  there  is  a   surviving  dependent   child   or 

18  children  and  a  surviving  dependent  spouse  or  separated 

19  spouse  of  such  officer,  one-half  to  the  surviving  depend- 

20  ent  child  or  children  of  such  officer  in  equal  shares  and 

21  one-half  to  the  surviving  dependent  spouse  or  separated 

22  spouse  of  such  officer; 

23  "(3)   if  there  is  no  such  surviving  dependent  spouse 

24  or  separated  spouse,  to  the  dependent  child  or  children 

25  of  such  officer,  in  equal  shares;  or 
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1  "  (4)   if  none  of  the  a1)ove,  to  the  dependent  parent 

2  or  parents  of  the  decedent,  m  equal  shares; 

•3  "  (5)  if  none  of  the  ahove,  to  the  dependent  person 

4  or  persons  who  are  hh)od  relatives  of  the  deceased  puhlic 

5  safety  officer  or  wlio  were  livino;  in  his  household  and 
G  who    are    specifically    desionated    in    the    ])nh!ic    safety 

7  officer's  duly  executed  authorization  to  receive  tlie  hcite- 

8  fit  provided  for  in  this  part. 

9  "limitations 

10  "Sec.  528.  No  benefit  shall  be  })aid  under  this  part — 

11  "  ( 1 )  if  the  death  was  caused  l)y  the  intentional  mis- 

12  conduct  of  the  public  safety  officer  or  by  such  officer's 

13  intention  to  bring  about  his  death : 

14  "(2)    if  voluntary  intoxication  of  the  pul)lic  safety 
1'5  officer  was  the  proximate  cause  of  such  officer's  death; 
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or 


^^  "(3)    to  any  person  who  would  otherwise  be  en- 

IS  titled  to  a  benefit  under  this  part  if  such  person's  actions 

1^  were  a  sul)stantial  contributing  factor  to  the  death  of  the 

20  pu])lic  safety  officer." 

21  MISCELLANEOUS  PEOVISIONS 

22  Sec.  2.  Section  569  of  the  Omnibus  Crime  Control  and 

23  Safe  Streets  Act  of  1968,  as  amended  and  as  redesignated  by 
-^"1  this  Act,  is  amended  by  inserting  "(a)"  immediately  after 
-"-*  "569"  and  by  adding  at  the  end  thereof  the  following  new 
2^  subsection : 
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1  "(b)   There  is  authorized  to  be  appropriated  such  sums 

2  as  are  necessary  tor  the  fiscal  year  ending  June  30,  1974, 

3  for  the  purposes  of  part  H." 

4  Sec.  3.  Until  specific  appropriations  are  made  for  carry- 

5  ing  out  the  purposes  of  this  Act,  any  appropriation  made 

6  to  the  Department  of  Justice  or  the  Law  Enforcement  Assist- 

7  ance  Administration  for  grants,  activities,  or  contracts  shall, 

8  in  the  discretion  of  the  Attorney  General,  be  available  for 

9  payments  of  obligations  arising  under  this  Act. 

10  Sec.  4.  If  the  provisions  of  any  part  of  this  Act  are  found 

11  invalid  or  any  amendments  made  thereby  or  the  application 

12  thereof  to  any  person  or  circumstances  be  held  invalid,  the 

13  provisions  of  the  other  parts  and  their  application  to  other 

14  persons  or  circumstances  shall  not  be  affected  thereby. 

15  Sec.  5.  This  Act  shall  become  effective  and  apply  to  acts 

16  and  deaths  occurring  on  or  after  October  17,  1972. 

Passed  the  Senate  March  29,   1973. 

Attest:  ERANCIS  R.  VALEO, 

Secretary. 
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m  THE  HOUSE  OF  EEPRESENTATIVES 

January  3, 1973 

Mr.  Davis  of  Georgia  introduced  the  following  bill ;  which  was  referred  to 
the  Committee  on  the  Judiciary 


A  BILL 

To  amend  the  Oninil)iis  Crime  Control  and  Safe  Streets  Act  of 
1968  to  provide  a  system  for  the  redress  of  law  enforcement 
officers'  j»Tievances  and  t(>  establish  a  law  enforcement  officere' 
bill  of  rights  in  ea<;h  of  the  several  States,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  303  of  the  Omnibus  Crime  Control  and  S«ife 

4  Streets  Act  of  1968  is  amended  by  striking  out  "and"  follow- 

5  ing  the  semicolon  in  paragraph  (11)  and  adding  at  the  end 

6  thereof  the  following  new  paragraphs : 
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1  "(13)  provide  a  system  for  the  receipt,  iuvesbiga- 

2  tioii,  and  determination  of  complaints  and  grievances 

3  submitted  by  law  enforcement  officers  of  the  State,  units 

4  of  general  local  goveniment  and  public  agencies ;  and 

5  "(1-i)   provide  for  the  formulation  of  a  'Law  En- 

6  forcement  Officers'  Bill  of  Rights'  which,  if  enacted  into 

7  law,  would  i)rovide  statutory  protection  for  the  constitu- 

8  tional  rights  and  privileges  of  all  law  enforcement  officers 

9  of  the  State,  units  of  general  local  government  and  ])ublic 

10  agencies." 

11  Sec.  2.  Title  I  of  the  Omnibus  Crime  Control  and  Safe 

12  Streets  Act  of  1968  is  amended  by  redesignating  parts  E  and 

13  F  as  parts  F  and  G,  respectively,  and  inserting  afl^r  part  D 

14  the  following  new  part: 

15  Pakt  E — Law  Enforcement  Officers'  Grievance 

16  System  and  Bill  of  Rights 

17  Sec.  351.  Beginning  one  year  after  the  date  of  enact- 

18  ment  of  this  section,  no  grant  under  part  B  or  part  C  of  this 

19  title  shall  be  made  to  any  State,  unit  of  general  local  govera- 

20  ment  or  pubhc  agency  unless  such  State,  unit  of  general  local 

21  government  or  public  agency  has  established  and  put  mto 

22  operation  a  system  for  the  receipt,  investigation,  and  deter- 

23  mination  of  complaints  and  grievances  submitted  by  law 

24  enforcement  officers  of  the  State,  units  of  general  local  gov- 

25  emment  and  public  agencies  operating  within  the  State  and 
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1  has  enacted  into  law  a  "Law  Enforcement  Officers'  Bill  of 

2  Rights"  which  includes  in  its  coverage  all  law  enforcement 

3  officers  of  the  State,  units  of  general  local  government  and 

4  public  agencies  operating  within  the  State. 

5  Bill  of  Rights 

6  The  Law  Enforcement  Officers'  Bill  of  Rights  shall  pro- 
"^  vide  law  enforcement  officers  of  such  State,  units  of  general 
8  local  government  and  public  agencies  statutory  protection 
^  for  certain  rights  enjoyed  by  other  citizens.  The  bill  of  rights 

10  shall  provide,  but  shall  not  be  limited  to,  the  following: 

11  "(A)  Political  Activity  by  Law  Enforcement 

12  Officers. — ^Except  when  on  duty  or  when  acting  in  his 

13  official  capacity,  no  law  enforcement  officer  shall  be  pro- 

14  hibited  from  enga^ng  in  political  activity  or  be  denied  the 

15  right  to  refrain  from  engaging  in  political  activity. 

16  "(B)    Rights   of   Law   Enforcement   Officers 

17  While  Under  Investigation. — Whenever  a  law  ewforce- 

18  ment  officer  is  under  investigation  or  subjected  to  inteiToga- 

19  tron  by  members  of  his  or  any  other  investigative  age^icy. 

20  for  any  reason  which  could  le«d  to  disciplinaiy  action,  denio- 

21  tion,  dismissal,  or  criminal  charges,  such  investigation  or 

22  interrogation  shall  be  conducted  under  the  following  oon- 

23  ditions : 

24  "(1)  The  interrogation  shall  be  conducted  at  a  renson- 

25  able  hour,  preferably  at  a  time  when  the  law  enforcement 
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1  officer  is  on  duty,  unless  the  seriousness  of  the  investig^ition 

2  is  of  such  a  degree   that   an   immediate   interrogation   is 

3  required. 

4  "(2)    The  investigation  shall  take  place  either  at  the 

5  office  of  the  command  of  the  investigating  officer  or  at  the 

6  office  of  the  local  precinct  or  police  unit  in  which  the  inci- 

7  dent  allegedly  occurred,  as  designated  by  the  investigating 

8  officer. 

9  "(3)    The  law  enforcement  officer  under  investigation 

10  shall  be  informed  of  the  rank,  nam«,  and  oommand  of  the 

11  officer  in  charge  of  the  investigation,  the  inteiTog«ting  offi- 

12  cer,  and  all  persons  present  during  the  interrogation.  All 
i:^«  (juestions  directed  to  the  officer  under  interrogation  shall  be 
14  asked  by  and  through  one  interrogator. 

■j.-^  "  (4)    The  law  enforcement  officer  under  investigation 

^(j  shall  be  informed  of  the  nature  of  the  investigation  pnor 

-i-T  to  any  inten'ogation,  and  he  shall  be  infonned  of  the  names 

23  of  all  complainants. 

■•Q  "  (5)   No  complaint  by  a  civilian  against  a  police  of- 

2Q  ticcr  shall  be  entertained,  nor  any  investigation  of  such  oom- 

22  plaint  be  held,  unless  the  complaint  be  duly  sworn  to  by  tihe 

22  complainant  before  an  official  authorized  to  administer  oaths. 

23  "(6)   InteiTogating  sessions  shall  be  for  reasonable  pe- 

24  ^''^^^^  "'^^  ^^"^^  ^®  timed  to  allow  for  such  personal  neoes- 

25  sities  and  rest  periods  as  are  reasonably  necessary. 
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1  "(7)   The  law  enforcement  officer  under  interrogation 

2  shall  nO't  be  subjeoted  to  offensive  language  or  threatened 

3  with  transfer,  dismissal,  or  disciplinary  action.  No  promise 

4  or  reward  shall  be  made  as  an  inducement  to  answering  any 

5  questions. 

6  "(8)   The  complete  interrogation  of  a  law  enforcement 

7  officer,  including  all  recess  periods,  shall  be  recorded,  and 

8  there  shall  be  no  unrecorded  questions  or  statements. 

9  "  (9)   If  the  law  enforcement  officer  under  interrogation 

10  is  under  arrest,  or  is  likely  to  be  placed  under  arrest  as  a 

11  result  of  the  interrogation,  he  shall  be  completely  informed 

12  of  all  his  rights  prior  to  the  commencement  of  the  inter- 
im rogation. 

14  "(10)   At  the  request  of  any  law  enforcement  officer 

15  under  interrogation,  he  shall  have  the  right  to  be  represented 

16  by  counsel  or  a  ly  other  representative  of  his  choice  who  shall 

17  be  present  at  all  times  during  such  interrogation  whenever 

18  the  interrogation  relates  to  the  officer's  continued  fitness  for 

19  law  enforcement  service. 

20  "(C)     Representation    on    Complaint    Review 

21  Boards. — Whenever  a  police   complaint   review   board   is 

22  established  which  has  or  will  have  in  its  membership  other 

23  than  law  enforcement  officers,  such  board  shall  include  in  its 

24  membership  a  proportionate  number  of  representatives  of 

25  the  law  enforcement  agency  or  agencies  concerned. 
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1  "(D)  Civil  Suits  Brought  by  Law  Enfoecement 

2  Officers. — Law  enforcement  officers  shall  have  the  right, 

3  and  be  given  assistance  when  requested,  to  bring  civil  suit 

4  against  any  person,  group  of  persons  or  any  organization  or 

5  corporation  or  the  heads  of  such  organizations  or  corpora- 

6  tions,  for  damages  suffered,  either  pecuniary  or  otherwise, 

7  or  for  abridgment  of  their  civil  rights  arising  out  of  the 

8  officer's  performance  of  official  duties. 

9  "(E)    Disclosure  of  Finances.— No  law  enf orce- 
in   ment  officer  shall  be  required  or  requested,  for  purposes  of 

11  assignment  or  other  personnel  action,  to  disclose  any  item  of 

12  his  property  income,  assets,  source  of  income,  debts,  or  per- 
1*^    sonal  or  domestic   expenditures    (including  those   of  any 

14  member  of  his  family  or  household) ,  unless  such  informa- 

15  tion  is  obtained  under  proper  legal  procedures  or  tends  to 

16  indicate  a  conflict  of  interest  with  respect  to  the  performance 

17  of  his  official  duties.  This  paragraph  shall  not  prevent  in- 

18  quiries  made  by  authorized  agents  of  a  tax  collecting  agency 

19  in    accordance    with    acceptable    and    legally    established 

20  procedures. 

21  "(F)    Notice  of  Disciplinary  Action.— No  dis- 

22  missal,  demotion,  transfer,  reassignment,  or  other  personnel 

23  action  which  might  result  in  loss  of  pay  or  benefits  or  which 

24  might  otherwise  be  considered  a  punitive  measure  shall  be 

25  taken  against  a  law  enforcement  officer  of  the  State,  unit  of 
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1  general  local  government  or  public  agency  unless  such  law 

2  enforcement  officer  is  notified  of  the  action  and  the  reason  or 

3  reasons  therefor  prior  to  the  effective  date  of  such  action. 

4  "(G)    Retaliation  fob  Exeeoising  Rights.— No 

5  law   enforcement   officer   shall   be   discharged,    disciplined, 

6  demoted,  or  denied  promotion,  transfer,  or  reassignment,  or 

7  otherwise  be  discriminated  against  in  regard  to  his  employ- 

8  ment,  or  be  threatened  with  any  such  treatment,  by  reason 

9  of  his  exercise  of  the  rights  granted  in  the  law  enforcement 

10  officers'  bill  of  rights. 

11  "(H)    Law   Enforcement   Officers'    Grievance 

12  CommissioNt — ^With  respect  to  complaints  and  grievances 

13  on  the  part  of  the  law  enforcement  officers: 

14  "  ( 1 )  There  shall  be  established  in  each  State  and  unit 

15  of  general  local  government  a  commission  composed  of  an 
1(5  equal  number  of  representatives  of  government,   law  en- 

17  forcement  agencies,  and  the  general  public  which  shall  have 

18  the  authority  and  duty  to  receive,  investigate,  and  determine 

19  complaints  and  grievances  arising  from  claimed  infringe- 

20  ments  of  rights  submitted  to  it  in  writing  by,  or  on  behalf  of, 

21  any  law  enforcement  officer  of  the  State,  unit  of  general  local 

22  government  or  public  agency  operating  within  the  State. 

23  "  (2)  Any  certified  or  recognized  employee  organization 

24  representing  law  enforcement  officers  of  a  State,  unit  of 

25  general  local  government  or  public  agency,  when  requested 
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2  in  writing  by  a  law  enforcement  oflBcer,  may  act  on  behalf 

2  of  such  oflScer  regarding  the  filing  and  processing  of  com- 

3  plaints  submitted  to  such  commission.  Certified  or  recog- 

4  nized  employee  organizations  may  also  initiate  actions  with 

5  such  commission  on  its  own  initiative  if  the  complaint  or 

6  matter  in  question  involves  one  or  more  law  enforcement 

7  officers  in  its  organization. 

8  "(3)    Complaints  and  grievances  may  be  against  any 

9  person  or  group  of  persons  or  any  organization  or  corpora- 

10  tion  or  the  heads  of  such  organizations  or  corporations; 

11  officials  or  employees  of  the  department  or  agency  of  the  law 

12  enforcement  officer  making  the  complaint,  or  of  any  other 

13  local,  State  or  Federal  department  or  investigating  commis- 

14  sion  or  other  law  enforcement  agency   operating  in   the 

15  State. 

16  "  (4)  The  commission  shall  be  empowered  to  hold  hear- 

17  ings,  take  testimony  under  oath,  issue  subpenas,  issue  cease 

18  and  desist  orders,  and  institute  actions  in  appropriate  State 

19  court  in  cases  of  noncompliance. 

20  "  (I)  In  addition  to  any  procedures  available  to  law  en- 

21  forcement  officers  regarding  the  filing  of  complaints  and 

22  grievances  as  established  in  this  section,  any  law  enforce- 

23  ment  officer  may  institute  an  action  in  a  civil  court  to 

24  obtain  redress  of  such  grievances." 
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93d  CONGEESS 
IST  Session 


H.  R.  4598 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  22, 1973 

Mr.  BiAGGi  (for  himself,  Mr.  Byron,  Mr.  Lent,  Mr.  Forsytiie,  Mr.  Jones  of 
North  Carolina,  Mr.  Bevill,  Mr.  Reid,  Mr.  Pepper,  Mr.  Dorn,  Mr.  Price  of 
Illinois,  Mr.  Kemp,  Air.  Danielson,  Mr.  Vigorito,  Mr.  Roberts,  Mr.  Chap- 
peel,  Mr.  Wydijcr,  Mr.  Fisii,  Mr.  IIosmer,  Mr.  Roe,  Mr.  William  D. 
Ford,  Mr.  Deniiolm,  Mr.  Molloiian,  Mr.  Roncai,lo  of  New  York,  Mr. 
Lehman,  and  Mr.  Michel)  introduced  the  following  bill;  which  was 
referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  amend  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of 
1968  to  provide  a  system  for  the  redress  of  law  enforce- 
ment officers'  grievances  and  to  establish  a  law  enforcement 
officers'  bill  of  rights  in  each  of  the  several  States,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  303  of  the  Omnibus  Crime  Control  and  Safe 

4  Streets  Act  of   1968  is   amended  by   striking   out   "and" 

5  following  the  semicolon  in  paragraph    (11)    and  adding  at 

6  the  end  thereof  the  following  new  paragraphs : 

I 
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1  "(13)   provide  a  system  for  the  receipt,  investiga- 

2  tion,  and  determination  of  complaints  and  grievances 

3  submitted  by  law   enforcement   officers   of   the   State, 

4  units  of  general  local  government  and  public  agencies; 

5  and 

6  "(l^l)   pro^dde  for  the  foraiulation  of  a  'law  en- 

7  forcement    officers'    bill    of    rights'    which,    if   enacted 

8  into  law,   would  provide   statutory  protection  for  the 

9  constitutional  rights  and  privileges  of  all  law  enforce- 

10  ment  officers  of  the  State,  units  of  general  local  govern- 

11  ment,  and  pubhc  agencies." 

12  Sec.  2.  Title  I  of  the  Omnibus  Crime  Control  and  Safe 

13  Streets   Act   of   1968   is   amended   by  redesignating  parts 
11  E  and  F  as  parts  F  and  G,  respectively,  and  inserting  after 

15  part  D  the  following  new  part : 

16  "Part   E— Law   Enforcement  Officers'   Grievance 

17  System  and  Bill  of  Rights 

18  "Sec.  351.  Beginning  one  3^ear  after  the  date  of  enact- 

19  ment  of  this  section,  no  grant  under  part  B  or  part  C  of 

20  this  title  shall  be  made  to  any  State,  unit  of  general  local 

21  government  or  public  agency  unless  such  State,  unit  of  gen- 

22  eral  local  government  or  public  agency  has  established  and 

23  piit  into  operation  a  system  for  the  receipt,  investigation, 

24  and  determination  of  complaints  and  grievances  submitted 

25  by  law  enforcement  officers  of  the  State,  units  of  general 
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1  local  government,  and  public  agencies  operating  within  the 

2  State  and  has  enacted  into  law  a  'law  enforcement  officers' 

3  bill  of  rights'  which  includes  in  its  coverage  all  law  en- 

4  forcement  officers  of  the  State,  units  of  general  local  govern- 

5  ment  and  public  agencies  operating  within  the  State. 

6  "bill  of  rights 

7  "The  law  enforcement  officers'  bill  of  rights  shall  pro- 

8  vide  law  enforcement  officers  of  such  State,  units  of  general 

9  local  government,  and  public  agencies  statutory  protection 

10  for  certain  rights  enjoyed  by  other  citizens.  The  bill  of  rights 

11  shall  provide,  but  shall  not  be  Hmited  to,  the  following: 

12  "  (A)  Political  Activity  by  Law  Enforcement 

13  Officers. — Except  when  on  duty  or  when  acting  in  his  offi- 

14  cial  capacity,  no  law  enforcement  officer  shall  be  prohibited 

15  from  engaging  in  political  activity  or  be  denied  the  right  to 

16  refrain  from  engaging  in  political  activity. 

17  "(B)    Rights    of   Law   Enforcement    Officers 

18  While  Under  Investigation. — Whenever  a  law  enforce- 

19  ment  officer  is  under  investigation  or  subjected  to  interroga- 

20  tion  by  members  of  his  or  any  other  investigative  agency, 

21  for  any  reason  which  could  lead  to  disciplinary  action,  de- 

22  motion,  dismissal,  or  criminal  charges,  such  investigation  or 

23  interrogation    shall    be    conducted    under    the    following 

24  conditions : 

25  "  ( 1 )  The  interrogation  shall  be  conducted  at  a  reason- 
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1  able  hour,  preferably  at  a  time  when  the  law  enforcement 

2  oflScer  is  on  duty,  unless  the  seriousness  of  the  investigation  is 

3  of  such  a  degi-ee  that  an  immediate  interrogation  is  required. 

4  "(2)    The  investigation  shall  take  place  either  at  the 

5  oflfice  of  the  conmiand  of  the  investigating  officer  or  at  the 

6  office  of  the  local  precinct  or  pofice  unit  in  which  the  inci- 

7  dent  allegedly  occurred,  as  designated  by  the  investigating 

8  officer. 

9  "(3)   The  law  enforcement  officer  under  investigation 

10  shall  be  informed  of  the  rank,  name,  and  command  of  the 

11  officer  in  charge  of  the  investigation,  the  interrogating  offi- 

12  cer,  and  all  persons  present  during  the  interrogation.  All  ques- 
lo  tions  directed  to  the  officer  under  interrogation  shall  be  asked 

14  by  and  through  one  interrogator. 

15  "(4)    The  law  enforcement  officer  under  investigation 

16  shall  be  informed  of  the  natm'e  of  the  investigation  prior 

17  to  any  inteiTogation,  and  he  shall  be  informed  of  the  names 

18  of  all  complainants. 

19  "  (5)  No  complaint  by  a  civilian  against  a  police  officer 

20  shall  be  entertained,  nor  any  investigation  of  such  complaint 

21  be  held,  unless  the  complaint  be  duly  sworn  to  by  the  com- 

22  plainant  before  an  official  authorized  to  administer  oaths. 

23  "(6)    Interrogating  session  shall  be  for  reasonable  pe- 

24  riods  and  shall  be  timed  to  allow  for  such  personal  necessities 

25  and  rest  perfods  as  are  reasonably  necessary. 

99-996   O  -  73  -  3 
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1  ''(7)    The  law  enforcement  officer  under  interrogation 

2  shall  not  be  subjected  to  offensive  language  or  threatened 

3  with  transfer,  dismissal,  or  disciplinary  action.  No  promise 

4  or  reward  shall  be  made  as  an  inducement  to  answering  any 

5  questions. 

6  "  (8)   The  complete  interrogation  of  a  law  enforcement 

7  officer,  including  all  recess  periods,  shall  be  recorded,  and 

8  there  shall  be  no  unrecorded  questions  or  statements. 

9  "  (9)  If  the  law  enforcement  officer  under  interrogation 

10  is  under  arrest,  or  is  likely  to  l)e  placed  under  arrest  as  a 

11  result  of  (he  interrogation,  he  shall  be  completely  informed 

12  of  all  his  rights  prior  to  the  commencement  of  the  inter- 

13  rogation. 

14  ''(10)   At  the  request  of  any  law  enforcement  officer 

15  under  interrogation,  he  shall  have  the  right  to  be  represented 

16  by  counsel  or  any  other  representative  of  his  choice  who  shall 

17  be  present  at  all  times  during  such  interrogation  whenever 

18  the  interrogation  relates  to  the  officer's  continued  fitness  for 

19  law  enforcement  service. 

20  "(C)     Representation    on    Complaint    Review 

21  Boards. — Whenever  a  police  complaint  review  board  is 

22  estabUshed  which  has  or  will  have  in  its  membership  other 

23  than  law  enforcement  officers,  such  board  shall  include  in  its 

24  membership  a  proportionate  number  of  representatives  of 

25  the  law  enforcement  agency  or  agencies  concerned. 
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1  "  (r))  Civil  Suits  Brought  by  Law  Enforcement 

2  Officers. — Law  enforcement  officers  shall  have  the  right, 

3  and  he  given  assistance  when  requested,  to  hring  civil  suit 

4  against  any  person,  group  of  persons  or  any  organization  or 

5  corporation  or  the  heads  of  such  organizations  or  corpora- 

6  tions,  for  damages  suffered,  either  pecuniary  or  otherwise, 
'^  or  for  abridgment  of  their  civil  rights  arising  out  of  the 

8  officer's  performance  of  official  duties. 

9  "(E)  Disclosure  of  Finances.— No  law  enforce- 
10  ment  officer  shall  be  required  or  requested,  for  purposes  of 
^^  assignment  or  other  personnel  action,  to  disclose  any  item  of 
■^2  his  property  income,  assets,  source  of  income,  debts,  or  per- 
^^  sonal   or   domestic   expenditures    (including   those    of   any 

14  member  of  his  family  or  household),  unless  such  informa- 

15  tion  is  obtained  under  proper  legal  procedures  or  tends  to 

16  indicate  a  conffict  of  interest  with  respect  to  the  performance 

17  of  his  official  duties.  This  paragraph  shall  not  prevent  in- 

18  quiries  made  by  authorized  agents  of  a  tax  collecting  agency 

19  in    accordance    with    acceptable    and    legally    established 

20  procedures. 

21  "(F)    Notice  op  Disciplinary  Action.— No  dis- 

22  missal,  demotion,  transfer,  reassignment,  or  other  personnel 

23  action  which  might  result  in  Toss  of  pay  or  benefits  or  which 

24  might  otherwise  be  considered  a  punitive  measure  shall  be 

25  taken  against  a  law  enforcement  officer  of  the  State,  unit  of 
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1  general  local  government  or  public  agency  unless  such  law 

2  enforcement  officer  is  notified  of  the  action  and  the  reason  or 

3  reasons  therefor  prior  to  the  effective  date  of  such  action. 

4  "(G)  Retaliation  for  Exeecising  Eights.— No 
^  law  enforcement  officer  shall  be  discharged,  disciplined, 
6  demoted,  or  denied  promotion,  transfer,  or  reassignment,  or 
♦  otherwise  be  discriminated  against  in  regard  to  his  employ- 
°  ment,  or  be  threatened  with  any  such  treatment,  by  reason 
^  of  his  exercise  of  the  rights  granted  in  the  law  enforcement 

■^^  officers'  bill  of  rights. 

11  "(II)    Law   Enforcement   Officers'   Grievance 

12  Commission. — With  respect  to  complaints  and  grievances 
1*^  on  the  part  of  the  law  enforcement  officers : 

14  "  ( 1 )   There  shall  be  established  in  each  State  and  unit 

15  of  general  local  government  a  commission  composed  of  an 

16  equal  number  of  representatives   of  government,   law   en- 

17  forcement  agencies,  and  the  general  public  which  shall  have 

18  the  authority  and  duty  to  receive,  investigate,  and  determine 

19  complaints  and  grievances  arising  from  claimed  infringe- 

20  ments  of  rights  submitted  to  it  in  writing  by,  or  on  behalf  of, 

21  any  law  enforcement  officer  of  the  State,  unit  of  general  local 

22  government  or  public  agency  operating  within  the  State. 

23  "(2)   Any  certified  or  recognized  employee  organization 

24  representing  law  enforcement  officers   of  a  State,   unit  of 

25  general  local  government  or  public  agency,  when  requested 
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1  in  writing  by  a  law  enforcement  officer,  may  act  on  behalf 

2  of  such  officer  regarding  the  filing  and  processing  of  com- 

3  plaints  submitted  to  such  commission.  Certified  or  recog- 

4  nized  employee  organizations  may  also  initiate  actions  with 

5  such  commission  on  its  own  initiative  if  the  complaint  or 

6  matter  in  question  involves  one  or  more  law  enforcement 

7  officers  in  its  organization. 

8  "(3)    Complaints  and  giievances  may  be  against  any 

9  person  or  group  of  persons  or  any  organization  or  corpora- 

10  tion   or  the  heads   of  such  organizations  or  corporations; 

11  officials  or  employees  of  the  department  or  agency  of  the  law 

12  enforcement  officer  making  the  complaint,  or  of  any  other 

13  local,  State  or  Federal  department  or  investigating  commis- 

14  sion   or   other   law   enforcement  agency  operating  in  the 

15  State. 

16  "(4)   The  commission  shall  be  empowered  to  hold  hear- 

17  ings,  take  testimony  under  oath,  issue  subpenas,  issue  cease 

18  and  desist  orders,  and  institute  actions  in  appropriate  State 

19  court  in  cases  of  noncompliance. 

20  "  (I)  In  addition  to  any  procedures  available  to  law  en- 

21  forcement  officers  regarding  the  filing  of  complaints  and 

22  grievances  as  established  in  this  section,  any  law  enforce- 

23  ment  officer  may  institute  an  action  in  a  civil  court  to 

24  obtain  redress  of  such  grievances." 
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93i)  CONGRESS 

1st  Session 


H.  R.  6449 


IN  THE  HOUSE  OF  EEPRE8ENTATIVES 

April  2, 1973 

Mr.  McClory  (for  himself,  Mr.  Smith  of  New  York,  Mr.  Sandbian,  Mr.  Rails- 
back,  Mr.  Fish,  Mr.  Hocjan,  and  Mr.  Moorhkad  of  California)  introduced 
the  following  bill ;  which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

'Tublic  Safety  Officers'  Benefits  Act  of  1973." 

1  Be  it  enacted  hy  the  Senate  and  House  of  Eepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  'Tuhlic  Safety  Officers' 

4  Benefits  Act  of  1973." 

5  Sec.  2.  Title  I  of  the  Omnibus  Crime  Control  and  Safe 

6  Streets  Act  of  1908,  as  amonded,  is  amended  by  adding  at 

7  the  end  thereof  the  following  nj^w  part : 

8  'Taet  J— Death  Benefits  for  Public  Safety 

9  Officers 

10  ''definitions 

11  "Sec.  701.  As  used  in  this  part — 
I 
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1  "(1)      'cliikl'     means     any    natural,     illegitimate, 

2  adopted,  or  postlmmous  child,  or  stepchild  of  a  deceased 

3  public  safet}'  officer  who  is — 

4  "  (-^)   under  eighteen  years  of  age;  or 

5  "(B)  over  eighteen  years  of  age  and  incapable 

6  of  self-support  because  of  physical  or  mental  dis- 

7  ability;  or 

8  "(C)   over  eighteen  years  of  age  and  a  student 

9  as  defined  by  section  8101  of  title  5,  United  States 

10  Code ; 

11  "(2)     'criminal   act'   means   any   crime,   including 

12  an  act,  omission,  or  possession  under  the  laws  of  the 

13  United  States  or  a  State  or  unit  of  general  local  govern- 

14  ment  which  poses  a  substantial  threat  of  personal  injury, 

15  notwithstanding  that  by  reason  of  age,  insanity,  intoxi- 

16  cation,  or  otherwise  the  person  engaging  in  the  act,  omis- 

17  si  on,  or  possession  was  legally  incapable  of  committing 

18  a  crime; 

19  "  (3)   'dependent'  means  wholly  or  substantially  re- 

20  liant  for  support  upon  the  income  of  a  deceased  pubhc 

21  safet}^  officer; 

22  "  {-^)    'lii^6  of  duty'  means  within  the  scope  of  em- 

23  ployment  or  service; 

24  "  (5)   'public  safety  officer'  means  a  person  serving 
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1  a  public  agency,  with  or  without  compensation,  in  any 

2  activity  pertaining  to — 

3  "(A)   the  enforcement  of  the  criminal  laws,  or 

4  the  prevention,  control,  reduction,  or  investigation 

5  of  crime;  or 

6  "(B)   a  correctional  program,  facility,  or  insti- 

7  tution  where  the  activity  is  detemiined  by  the  Ad- 

8  ministration  to  be  potentially  dangerous  because  of 

9  contact  with  criminal  suspects,  defendants,  prisoners, 

10  probationers,  or  parolees;  or 

11  "(C)    a  court  having  criminal  or  juvenile  de- 

12  linquent    jurisdiction   where   the   activity   is   deter- 

13  mined    by    the    Adminislration    to    be    potcntiall}^ 

14  dangerous  because  of  contact  with  criminal  suspects, 

15  defendants,  prisoners,  probationers,  or  parolees;  or 

16  "(D)  firefighting. 

17  "kecipients 

18 "  "Sec.  702.  Upon  a  finding  by  the  Administration  that 

19  a  public  safety  officer  has  been  killed  in  the  line  of  duty  and 

20  the  proximate  cause  of  such  death  was  a  criminal  act  or  ap- 

21  parent  criminal  act,  the  Administration  shall  pay  a  gi'atuity 

22  of  $50,000  to  the  eligible  survivor  or  survivors  in  the  follow- 

23  ing  order  of  precedence : 

24  "  ( 1 )  if  there  is  no  surviving  dependent  child  of  such! 

25  officer  to  the  surviving  depojide^t  spouse  of  such  officer; 
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1  "(2)    if  there  is  a  surviving  dependent   cliild  or 

2  children  and  a  surviving  dependent  spouse  of  such  officer, 

3  one-half  to  the  surviving  dependent  child  or  children  of 

4  such  officer  m  equal  shares  and  one-half  to  the  surviving 

5  dependent  spouse  of  such  officer ; 

6  "(3)    if  there  is  no  surviving  dependent  spouse  to 

7  the  dependent  child  or  children  of  such  officer  in  equal 

8  shares ; 

9  "  (4)  if  none  of  the  above,  to  the  dependent  parent 

10  or  parents  of  such  officer  in  equal  shares ;  or 

11  ''  (^)   i^  lioiw  of  the  above,  to  the  dependent  person 

12  or  persons  in  ecpuil  shares  who  are  blood  relatives  of 

13  such  officer  or  who  were  living  in  his  household. 

14  IXTEEIM  BENEFITS 

15  "Sec.  703.    (a)   Whenever   the   Administration    detcr- 

16  mines,  upon  a  showing  of  need  and  prior  to  taking  final  ac- 

17  tion,  that  a  death  of  a  public  safety  officer  is  one  with  respect 

18  to  which  a  benefit  will  probably  be  paid,  the  Administration 

19  may  mak^  an  mterun  benefit  payment  not  exceeding  $3,000 

20  to  the  person  or  persons  entitled  to  receive  a  benefit  under 

21  section  702  of  this  part. 

22  ''(b)  The  amount  of  any  interim  benefit  paid  under  sub- 

23  section  (a)  of  this  section  shall  be  deducted  from  the  amount 

24  of  any  final  benefit  paid  to  such  person  or  persons. 
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1  "  (c)   AVlierc  there  is  no  final  benefit  paid,  the  recipient 

2  of  any  interim  benefit  paid  under  subsection    (a)    of  this 

3  section  shall  be  liable  for  repayment  of  such  amount.  The 

4  Administration  may  waive  all  or  part  of  such  repayment, 

5  and  shall  consider  for  this  purpose  the  hardship  which  would 

6  result  from  repayment. 

7  "limitations 

8  "Sec.   704.    (a)    Xo  benefit  shall  be  paid  under  this 

9  part — 

10  "(1)    if  the  death  was  caused  by  the  intentional 

11  misconduct  of  the  public  safety  officer  or  by  the  oflScer's 

12  intention  to  bring  about  his  death ;  or 

13  "  (2)  if  the  actions  of  any  person  who  would  other- 

14  wise  be  entitled  to  a  benefit  under  this  part  were  a 

15  substantial  contributmg  factor  to  the  death  of  the  pul)lic 

16  safety  officer. 

17  '*  (b)    The  benefit  payable  under  this  part  shall  be  in 

18  addition  to  any  other  benefit  that  may  be  due  from  any 

19  other  source,  but  shall  be  reduced  by — 

20  "(1)   payments  authorized  by  section  8191  of  title 

21  5,  United  States  Code; 

22  "  (2)  payments  authorized  by  section  12  (k)   of  the 

23  Act  of  September  1,  1916,  as  amended    (D.C.  Code, 

24  §4-531(1)); 
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1  "  (o)  gratuiUms  luiiip-suin  death  benefits  authorized 

2  by  a  State,  or  unit  of  general  local  government  with- 

3  out  conti'ibution  by  the  public  safct}^  officer,  but  not  in- 

4  eluding  insurance  or  \Yorkmcn's  compensation  benefits; 

5  "  {^)    amounts  authorized  under  any  Federal  pro- 

6  gram,  or  program  of  a  State  or  unit  of  general  local  gov- 

7  ernment  receiving  Federal  assistance   under   this   title 

8  which    provides    for   the    compensation    of   victims    of 

9  crime. 

10  ''(c)    Xo  benefit  paid  under  this  part  shall  be  subject 

11  to  execution  or  attachment. 

12  "rEOCEDUIJE 

13  "Sec.  705.    (a)    In  the  event  of  the  death  of  a  public 

14  safety  ofiicer  serving  a  Slate  or  unit  of  general  local  gov- 

15  ernment,  the  notification  of  such  death  shall  be  filed  with 
IG  the  Governor  or  the  highest  executive  officer  of  the  State. 

17  "(1-*)    The  Governor  or  the  highest  executive  officer  of 

18  a  State  upon  receipt  of  notification  of  the  death  of  a  public 

19  safety  officer,  shall  promptly  notify  the  Administration  of 

20  the  pendency  of  a  certification,  and,  after  due  investigation, 

21  shall  certify  to  the  Administration  all  facts  relevant  to  the 

22  death  upon  which  the  benefit  may  be  paid. 

23  ''(c)    The  Administration  upon  receipt  of  certification 

24  by  a  Governor  or  the  highest  executive  officer  of  a  State 
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1  shall  determine  if  a  benefit  is  due,  and,  if  so,  to  whom  and 

2  in  what  amounts. 

3  "regulations 

4  "Sec.  706.  The  Administration  is  authorized  to  estah- 

5  lish   such   rules,    regulations,    and   procedures    as    may   be 

6  necessary  to  carry  out  the  purposes  of  this  Act." 

7  MISCELLANEOUS   PEOVISIONS 

8  Sec.   3.   Section   520   of  the   Omnibus   Crime   Control 

9  and  Safe  Streets  Act  of  1968,  as  amended,  is  amended  by 

10  inserting  "  (a)  "  immediately  after  "520"  and  by  adding  at 

11  the  end  thereof  the  following  new  subsection: 

12  "(b)    There  is  authorized  to  be  appropriated  in  each 
IC  fiscal  year  such  sums  as  may  be  necessary  to  carry  out  the 

14  purposes  of  part  J." 

15  Sec.    4.    Until    specific    appropriations   are   made    for 

16  carrying  out  the  purposes  of  this  Act,   any  appropriation 

17  made  to  the  Department  of  Justice  or  the  Law  Enforcement 

18  Assistance  Administration  for  grants,  activities,  or  contracts 

19  shall,  in  the  discretion  of  the  Attorney  General,  be  avail- 

20  able  for  payments  of  obligations  arising  under  this  Act. 

21  Sec.  5,  If  the  provisions  of  any  part  of  this  Act  are 

22  found  invalid  or  any  amendments  made  thereby  or  the  ap- 

23  plication  thereof  to  any  person  or  circumstances  be  held  in- 

24  valid,  the  provisions  of  the  other  parts  and  their  application 
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1  to   other   persons    or   circumstances    shall    not    he    affected 

2  therehy. 

3  Sec.  6.  This  Act  shall  become  effective  and  apply  to 

4  acts  and  deaths  occurring  on  or  after  the  date  of  enactment 

5  of  this  Act. 
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Mr.  EiLBERG.  Mr.  Keating? 

Mr.  Kdatixg.  I  would  merely  like  to  add  to  the  chairman's  com- 
ments by  saying  that  I  feel  it  is  very  important  that  during  these 
hearings  we  look  at  the  broad  view  and  put  the  police  and  firemen  in 
perspective  with  the  FBI,  military,  and  others  who  serve  the  public. 
It  is  my  hope  that  after  these  hearings  we  can  write  a  bill  that  will 
not  increase  Federal  interference  with  local  police;  but  will  be  an 
effective  program. 

I  have  no  questions  at  this  time  but  am  anxious  to  hear  from  the  wit- 
nesses who  are  scheduled  for  today. 

Mr.  EiLBERG.  For  the  record,  today's  hearings  include  actually  two 
separate  subjects:  (1)  public  safety  officers'  benefits;  and  (2)  the 
law  enforcement  officers'  bill  of  rights.  We  set  this  up  in  this  fash- 
ion to  see  what  kind  of  interest  there  would  be,  and  if  the  need  arises, 
the  subcommittee  will  have  to  arrange  for  further  hearings  beyond 
this  morning's  or  today's  session.  There  are  a  few  Members  who  have 
come  here  to  submit  statements :  Congressman  John  Murphy  of  New 
York  submitted  a  statement  in  connection  with  the  bill  of  rights  legis- 
lation. Congressman  Josej)h  Addabbo  of  New  York  has  submitted  a 
statement  in  connection  with  the  bill  of  rights  legislation.  Congress- 
man William  Chappell  has  submitted  a  statement  in  connection  with 
the  bill  of  rights  legislation. 

[The  prepared  statements  of  Hon.  John  M.  Murphy,  Hon.  Joseph 
P.  Addabbo,  and  Hon.  William  Chappell,  Jr.,  follow :] 

Statement  of  Hon.   John  M.  Murphy,   a  Representative  in   Congress 
From  the  State  of  New  York 

Mr.  Chairman  and  members  of  the  committee :  One  of  the  bravest  groups  of 
public  servants  in  America  are  our  policemen.  It  is  our  policemen  who  make  it 
possible  for  every  American  citizen  to  enjoy  the  liberty  and  freedom  given  to 
him  by  our  constitution.  Without  the  policeman's  dedication  and  profound  respect 
and  understanding  of  the  law  all  of  us  would  be  living  in  a  state  of  anarchy. 
Even  the  best  of  laws  have  no  value  unless  they  are  courageously  and  conscious- 
ly enforced.  Our  policemen  perform  the  invaluable  task  of  enforcing  the  law  and, 
in  so  doing,  they  have  become  the  living  representatives  of  the  law  to  the  Amer- 
ican people. 

The  job  they  perform  is  by  no  means  easy.  In  enforcing  and  representing  the 
law  to  our  people  policemen  are  often  subject  to  danger  and  to  resentment.  Na- 
turally, policemen  are  not  infallible  and  they  sometimes  make  mistakes.  However, 
for  the  most  part  they  are  courageous  and  brave  men.  It  is  unfortunate  that  in 
the  past  couple  of  years  our  policemen  have  become  the  targets  of  resentment 
and  hostility.  As  a  consequence,  policemen  have  been  denied  a  number  of  rights 
which  other  citizens  enjoy.  Among  the  rights  they  have  been  denied  are  the 
following' : 

They  have  not  been  able  to  freely  engage  in  political  activity  when  off- 
duty. 

When  under  investigation  police  officers  are  often  interrogated  unjustly 
and  without  being  informed  of  their  rights. 

Policemen  do  not  have  a  legitimate  source  to  which  they  can  register  their 
complaints. 

Policemen  are  often  not  informed  of  dismissal,  demotion,  transfer,   re- 
assignment or  other  personnel  actions  which  may  result  in  a  loss  of  pay- 
ments or  benefits. 
The  Policeman's  Bill  of  Rights  would  remedy  these  injustices.  The  Bill  of 
Rights  not  only  protects  the  policeman's  right  to  engage  in  political  activity  and 
his  right  to  a  fair  investigation  but  it  also  establishes  a  police  complaint  board. 
The  creation  of  a  police  review  board  is  of  prime  importance  because  it  will  in- 
sure that  policemen  have  a  legitimate  place  to  air  their  grievances  and  to  have 
those  grievances  quickly  and  fairly  acted  upon.  In  this  way  the  police  force  as 
a  whole  will  be  able  to  operate  more  effectively  and  efficiently. 
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Yet  another  important  area  of  consideration  is  compensation  benefits  for 
policemen  who  are  injured  or  killed  in  the  line  of  duty  H.R.  12  makes  a  good 
beginning  in  this  matter  but  it  does  not  go  far  enough.  Not  only  should  the  fami- 
lies of  policemen  be  compensated  if  an  officer  is  killed  in  the  line  of  duty  but 
equally  important,  a  policemen  should  receive  compensation  if  he  is  injured  but 
not  fatally,  in  the  line  of  duty.  .  .     ,      ^ 

As  we  all  know,  the  policeman's  job  has  become  increasingly  dangerous  m 
the  past  couple  of  vears.  Every  time  a  policeman  patrols  our  urban  streets  he 
takes  the  risk  of  being  accosted.  Very  few  other  jobs  involve  such  a  high  risk 
factor.  It  is  only  fair  that  the  policeman  receive  just  compensation  for  taking 
these  dangerous  risks.  .     ,   ^,.  a 

I  strongly  believe  that  it  is  time  that  we  recognized  the  courageous  and 
dedicated  service  our  policemen  perform  each  and  every  day,  and  that  we  act 
in  such  a  way  as  to  encourage  the  continuation  of  these  services. 

Thank  you.  

Statement  of  Hon.  Joseph  P.  Addabbo,  a  Representative  in  Congress  From 
THE  State  of  New  York 

I  am  Congressman  Joseph  P.  Addabbo  of  the  Seventh  Congressional  District 
of  New  York,  and  I  appear  here  today  to  express  my  strong  support  for  the  bill, 
H.R.   4600.   the   Law   Enforcement   Officers'    Bill    of   Rights. 

I,  and  over  100  of  my  Colleagues,  have  co-sponsored  this  bill  which  was 
originally  authored  by  my  Colleague  from  New  York,  Mr.  Biaggi.  I  would  hope 
the  measure  will  be  given  prompt  and  complete  consideration  by  the  Committee, 
and  will  be  brought  out  for  consideration  by  the  full  House  early  this  year. 

The  purpose  of  the  bill  is  quite  simple  in  that  it  merely  extends  to  police 
officers  the  same  rights  as  all  citizens  have,  equal  protection  under  the  law. 

The  bill  would  require  that  states  applying  for  federal  grants  or  loans 
include  a  provision  in  their  state  law  extending  those  rights  to  law  enforcement 
officers. 

The  purpose  of  lawmaking,  it  seems  to  me,  is  fundamentally  to  ensure  that 
all  citizens  receive  justice  in  as  pure  a  form  as  humans  can  create.  It  seems 
obvious  to  me  that  allowing  policemen  the  right  to  counsel  at  departmental 
hearings,  or  providing  a  system  in  which  an  officer  may  appeal  arbitrary  deci- 
sions of  those  in  authority,   goes  a   needed  step  further  in  assuring  justice. 

Policemen,  in  their  ability  to  air  grievances  against  citizens,  superiors  or 
governmental  departments,  are  restricted  presently.  In  that  sense,  they  are  less 
free  than  a  civilian  job-holder  who  may  appeal  to  a  union  representative  or  to 
a  governmental  department  for  assistance.  In  that  sense,  the  policeman  is  a 
member  of  a  minority  group  and  needs  remedial  legislation  from  the  Congress 
in  order  to  firmly  establish  his  rights  under  the  law. 

The  police  associations  from  around  the  nation  have  indicated  many  abuses 
suffered  by  law  enforcement  officers  as  a  result  of  the  failure  of  Congress  to 
enact  remedial  legislation.  It  is  time  that  we  in  the  House  of  Representatives 
acted  to  provide  this  simple  remedy  for  injustice. 

How  can  anyone  argue  with  the  right  of  a  policeman  to  recognize  his  civil 
rights  when  he  is  the  subject  of  interrogation  and  investigation?  Can  we  deny 
them  the  right  to  bring  civil  action  against  others  when  their  civil  rights  have 
been  violated  during  the  performance  of  their  duties? 

Is  it  too  much  to  ask  that  a  grievance  commission  be  established  in  each  state 
to  hear  and  to  judge  a  policeman's  complaints  of  infringement  of  his  civil  rights? 

I  think  those  are  rights  that  should  be  afforded  every  citizen  of  this  nation. 
Yet,  the  fact  of  life  today  is  that  a  man  who  is  asked  to  risk  his  life  every  time 
he  pulls  on  that  uniform  and  goes  onto  the  street  may  not  have  representation 
at  a  departmental  hearing,  may  not  bring  a  civil  action  against  others  and  too 
often,  has  no  recourse  against  departmental  decisions.  It  is  time  we  bring  these 
sorry  practices  to  a  prompt  and  final  end. 


Statement  of  Hon.  William   Chappell.  Jr..   a  Representative  in  Congress 
From  the  State  of  Florida 

Mr.  Chairman,  I  thank  you  for  the  opportunity  to  appear  before  this  sub- 
committee today  in  support  of  H.R.  4598.  I  strongly  feel  that  we  need  this 
amendment  to  the  Omnibu*?  Crime  Control  and  Safe  Streets  Act  of  1968  to 
provide  for  the  rights  of  our  Nation's  policemen. 
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The  time  is  long  overdue  for  us,  as  American  citizens,  to  give  to  those  who 
enforce  the  laws  of  the  country  and  make  it  a  safer  place  for  us  to  live,  the 
opportunity  to  exercise  certain  rights  enjoyed  by  other  citizens.  Policemen  have 
been  the  object  of  a  great  deal  of  discrimination  for  many  years,  unable  to 
truly  express  their  grievances  and  opinions,  and  it  is  time  for  positive  action  to 
be  taken. 

I  have  a  high  regard  and  deep  respect  for  my  colleague  and  sponsor  of  this 
bill.  Congressman  Biaggi.  If  any  Member  of  Congress  is  able  to  speak  on  behalf 
of  the  law  enforcement  oflBcers  of  this  country,  it  is  he.  I  am  pleased  to  join 
him  in  his  appeal  to  greatly  enhance  the  position  of  these  oflScers. 

The  system  for  the  redress  of  law  enforcement  oflBcers'  grievances  and  for  the 
establishment  of  law  enforcement  ofl3cers'  bill  of  rights  in  each  state  included 
in  H.R.  4598  is  what  is  necessary  for  us  to  accomplish  our  goal  of  protecting 
the  fundamental  rights  and  privileges  of  all  local  law  enforcement  officers  of  the 
State,  units  of  general  local  government  and  public  agencies. 

As  provided  for  in  the  bill,  these  officers  should  be  able  to  openly  engage  in 
political  activity  when  off  duty,  have  a  fair  representation  on  all  complaint  re- 
view boards,  bring  civil  suits  arising  out  of  performance  of  official  duties,  and 
be  advised  of  any  punitive  measures  taken  against  him  prior  to  the  effective 
date.  These  are  just  good  examples  of  the  benefits  which  would  be  gained  from 
this  bill. 

Mr.  Chairman,  as  a  co-sponsor  of  this  bill,  I  sincerely  hope  that  your  subcom- 
mittee will  favorably  consider  H.R.  4598. 

Mr.  EiLBERG,  And  T  would  like  to  recosfnize  for  a  very  brief  state- 
ment, Congressman  George  O'Brien  of  Illinois,  and  I  wish  he  would 
step  forward  now. 

TESTIMONY  OF  HON.  GEORGE  M.  O'BRIEN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  O'Brien.  Thank  you,  Mr.  Chairman.  I,  too,  have  a  conflict.  I 
would  like  to  stay  but  I  cannot. 

I  would  just  like  the  record  to  reflect  that  I  support  H.R.  4600, 
the  officers  bill  of  rights.  I  think  it  is  good  legislation.  I  would  like 
to  have  the  record  reflect  that. 

Thank  you  very  much. 

Mr.  EiLBERG.  You  have  no  prepared  statement  ? 

Mr.  O'Brien.  No,  I  have  not.  I  merely  wish  the  record  to  show 
that  I  support  the  legislation. 

Mr.  EiLBERG.  It  is  my  pleasure  to  introduce  a  colleague  on  the  Ju- 
diciary Committee,  the  Representative  from  Utah,  the  Honorable 
Wayne  Owens.  Would  you  kindly  step  forward,  Mr.  Owens. 

TESTIMONY   OF  HON.   WAYNE  OWENS,   A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  UTAH 

Mr.  Owens.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  members  of  the  subcommittee,  I  am  pleased  to  be 
here  this  morning  to  testify  in  support  of  H.R.  7271,  which  I  intro- 
duced, and  similar  bills  which  are  before  you,  to  provide  benefits  to 
survivors  of  public  safety  officers  who  die  in  the  performance  of  their 
duty. 

I  would  like  to  consider  what  it  is  we  call  upon  our  public  safety 
officers  to  do,  and  what  rewards  they  are  offered  for  carrying  out  these 
duties. 

Firemen,  including  members  of  organized  volunteer  fire  depart- 
ments, put  their  lives  on  the  line  each  time  they  answer  a  call  to  put 
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out  a  fire.  In  order  to  protect  the  property  and  lives  of  others,  they 
expose  themselves  to  a  constant  risk  of  injury  and  death.  And  yet,  we 
expect  to  attract  intelligent  men  of  courage  and  skill  to  this  dangerous 
profession,  by  paying  them  less  sometimes,  than  garbage  collectors  and 
making  almost  no  provision  for  the  security  of  their  wives  and  depend- 
ents in  the  event  that  tragedy  claims  their  lives. 

Similarly,  that  policemen  risk  their  lives  daily  m  safeguardmg  the 
rights,  property,  and  lives  of  all  citizens  is  too  plain  to  require  much 
elaboration.  A  "law  enforcement  officer  sought  for  the  commission  of  a 
crime,  or  as  a  material  witness  to  a  crime;  or  engaged  in  guarding 
a  person  accused  of  a  crime  or  held  as  a  material  witness ;  or  engaged 
in  the  prevention  of  the  commission  of  a  crime ;  or  in  numerous  other 
ways,  in  the  performance  of  his  duty,  risks  death  resulting  from  some 
criminal  act. 

Nonetheless,  we  too  often  overlook  the  extremely  broad  range  ot 
skills  a  policeman  must  acquire.  He  is  required  to  be  an  expert  in 
the  law,  and  in  psychology ;  a  protector  of  public  safety ;  a  prosecutor 
of  crime ;  a  guardian  of  civil  liberty.  And  yet,  instead  of  universal 
respect,  the  community  and  its  politicians  treat  policemen  ambiva- 
lently and  frequently  as  a  scapegoat  for  the  problems  of  crime. 

Forty  years  ago  August  Vollmer,  a  former  police  chief  who  became 
the  first  professor  of  police  administration  in  America,  said : 

The  policeman  is  denounced  by  the  public,  criticized  by  preachers,  ridiculed 
in  the  movies,  berated  by  the  newspapers  and  unsupported  by  prosecuting  offi- 
cers and  judges.  He  is  shunned  by  the  respectables,  hated  by  criminals,  deceived 
by  everyone,  kiclied  around  like  a  football  by  brainless  or  crooked  politicians. 
He  is  exposed  to  countless  temptations  and  dangers,  condemned  when  he  en- 
forces the  law  and  dismissed  when  he  doesn't.  He  is  supposed  to  possess  the 
qualifications  of  a  soldier,  doctor,  lawyer,  diplomat  and  educator,  with  renumera- 
tion  less  then  a  daily  laborer.  How  many  of  us  could  fulfill  the  demands  of  this 
super-human  role? 

The  quality  of  the  entire  criminal  justice  system  turns  on  the  quality 
of  the  police.*  Clearlv,  we  need  the  ability  to  recruit  and  retain  as  police 
officers,  college  graduates  as  well  as  high  school  graduates.  If  it  is  to 
be  possible  to  do  that,  and  in  numbers  sufficient  to  meet  present  and 
future  needs,  then  benefits  offered  policemen  must  be  progressive  and 
competitive  with  those  offered  by  other  professions  seeking  to  employ 
people  with  the  same  talent. 

Inadequate  compensation  has  two  effects  upon  the  ability  to  recruit 
and  retain  people  for  this  profession.  First,  it  makes  impossible  the 
task  of  attracting  sufficient  people  of  the  caliber  required  to  perform 
one  of  the  most  difficult  and  important  functions  of  our  society.  Sec- 
ond, it  is  taken  as  evidence  of  the  contempt  in  which  police  are  held  by 
the  public  and  politicians. 

There  is  a  desperate  need  to  attract  people  to  the  ranks  of  our 
police  departments.  A  majority  of  the  police  departments  in  the 
country  are  operating  below  authorized  strength.  Turnover  is  an  even 
greater  problem  than  recruitment.  And  we  must  face  the  fact  that  the 
mass  of  police  officers  recruited  just  after  World  War  II  will  reach 
retirement  age  at  the  end  of  this  decade. 

Mr.  Chairman,  the  need  for  enactment  of  the  kind  of  legislation 
before  the  subcommittee  today  is  thus  twofold.  It  is  clearly  required 
to  provide  a  measure  of  security  for  the  families  of  those  public  safety 
officers  who  are  going  to  lose  their  lives  while  pursuing  public  duties. 
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Because  those  duties  are  public — because  the  work  of  public  safety 
officers  is  a  direct  and  inestimable  benefit  to  all  citizens — it  is  entirely 
appropriate  that  the  Congress  provide  funds  for  the  needs  of  such 
families.  In  addition,  I  have  tried  to  point  out  that  this  legislation, 
by  creating  an  important  new  financial  incentive  to  become  a  public 
safety  officer,  is  also  needed  to  correct  a  deplorable  and  dangerous 
situation.  That  is,  we  have  heretofore  failed  to  offer  financial  rewards 
and  benefits  commensurate  with  the  risks  and  range  of  skills  required 
in  two  professions  whose  health  is  vital  to  the  safety  of  us  all.  Unless 
we  act  to  correct  this  situation,  we  shall  have  to  pay  for  our  past 
neglect,  not  merely  in  dollars,  whose  sums  will  far  outstrip  the  cost 
under  this  bill,  but  in  the  far  harder  coinage  of  fear  and  human 
suffering. 

Finally,  Mr.  Chairman,  I  would  like  to  urge  the  subcommittee  favor- 
ably to  consider  an  amendment  to  these  bills,  whose  effect  would  be  to 
require  payment  of  a  sum  identical  to  the  death  benefit,  to  public  safety 
officers  who  as  the  result  of  a  personal  injury  sustained  in  the  perform- 
ance of  duty  become  permanently  and  totally  disabled.  Such  men  and 
their  families  stand  in  need  of  the  same  provision  for  their  security  as 
survivors  of  public  safety  officers  who  die  in  the  performance  of  their 
duty. 

Thank  you,  Mr.  Chairman. 

Mr.  EiLBERG.  Thank  you,  Mr.  Owens,  for  a  very  enlightening  state- 
ment. 

Mr.  Keating.  May  I  ask  one  question  ? 

Mr.  EiLBERG.  Yes,  Mr.  Keating. 

Mr.  Keating.  Mr.  Owens,  first,  I  think  you  for  your  very  excellent 
statement.  How  do  you  define  public  safety  officers? 

Mr.  Owens.  For  purposes  of  the  legislation,  I  introduced,  I  consi- 
dered firemen — I  mentioned  volunteer  firemen  in  here.  But  I  am  not 
convinced  they  should  be  included.  I  think  professional  firemen  and 
professional  policemen  primarily  fit  the  category,  as  I  would  see  it. 

Mr.  Keating.  I  see  where  you  mentioned  voluntary  firemen,  and 
that  is  why  I  wondered  to  what  extent  you  were  including  such  per- 
sons in  the  safety  field. 

Mr.  Owens.  It  has  been  my  thinking — I  am  sure  the  committee  will 
think  more  deeply  about  that, — but  it  has  been  my  thinking  that  it 
should  be  the  professionals,  those  who  are  hired.  The  real  problem,  it 
seems  to  me,  is  the  recruitment  of  competent  people  in  these  public 
safety  fields. 

Mr.  Keating.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  EiLBERG.  Mr.  Owens,  in  the  last  session,  we  gave  consideration  to 
many  bills  with  different  approaches  and  one  of  the  most  difficult  ques- 
tions that  the  subcommittee  and  the  full  committee  had  to  resolve  was 
the  question  of  whether  the  death  had  to  be  the  result  of  a  criminal 
act  or  whether  it  should  cover  death  in  the  performance  of  duty.  I 
noticed  that  you  take  the  position  of  the  Chair.  Would  you  care  to  elab- 
orate on  that,  Mr.  Owens  ? 

Mr.  Owens.  I  do  not  know  what  the  percentages  are,  Mr.  Chairman, 
between  those  who  die  other  than  by  criminal  act  in  the  line  of  duty. 
But  sometimes  it  is  a  mighty  thin  line  when  you  come  to  solving  the 
problem  that  I,  in  my  mind,  have  isolated  as  the  severe  problern ;  that 
is,  the  real  need  for  recruitment.  On  the  problem  of  compensation  for 
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survivors,  which  again  goes  back  to  the  recruitment  problem,  I  think 
that  is  too  fine  a  line  to  draw.  If  people  are  willing  to  undertake  service 
in  the  public  safety  professions,  it  seems  to  me  that  if  they  die  while 
performing  their  duties,  it  is  irrelevant  whether  it  is  the  result  of  a 
criminal  act  or  not.  They  are  very  dead  and  their  widows  are  very  much 
A\  idows,  and  their  children  very  much  left  dependent. 

If  the  subcommittee  agrees  that  recruitment  is  the  real  reason  why 
we  should  do  this,  why,  we  can  justify  doing  it  even  though  it  is  also 
within  the  police  power,  which  normally  we  think  of  as  being  reserved 
to  the  States,  and  then  I  think  that  difference  is  without  substance; 
it  is  a  distinction  without  substance. 

;Mr.  EiLBERG.  In  listening  to  your  statement,  and  perhaps  I  have 
overlooked  it,  I  do  not  see  any  reference  to  firemen.  Do  you  have  a 
point  of  view  regarding  firemen  ? 

Mr.  Owens.  Yes;  I  think  it  is  mentioned  on  the  first  page,  Mr. 
Chairman.  If  it  is  not,  it  is  an  oversight  because  I  do  consider  firemen 
in  that  same  category  as  policemen. 

Mr.  EiLBERG.  Would  you  care  to  go  into  any  further  definition  of 
law  enforcement  officers?  ^^Hiat  officers  should  be  included?  This  is 
another  area  of  difference. 

Mr.  OwExs.  I  can  understand.  I  think  that  is  a  refinement  the 
committee  will  have  to  look  at  very  carefully.  I  think  I  will  limit  my 
testimony  to  the  generalization,  Mr.  Chairman. 

Mr.  EiLBERG.  Another  problem  that  the  committee  wrestled  with 
in  the  last  Congress  was  the  question  of  whether  to  go  into  the  area  of 
disability — compensation  for  the  disabled — which  entails  a  variety  of 
plans,  insurance,  et  cetera.  We  ran  into  many  problems  in  connection 
with  those  ideas.  One  line  of  thought  with  regard  to  the  disabled  was 
that  perhaps  this  was  more  of  a  local  or  State  problem ;  whereas  the 
matter  of  crime  is  national  and  perhaps  the  local  authorities  should  be 
handling  compensation  for  the  disabled.  I  just  mention  this  as  a  line 
of  thought  by  one  witness  which  I  remember.  This  will  require  tables 
of  compensation  and  will  require  a  good  deal  more  work  than  the 
subcommittee  has  engaged  in  so  far.  Do  you  have  any  further  re- 
action ? 

Mr.  OwExs.  I  do  not  have  any  knowledge,  Mr.  Chairman,  of  what 
the  tables  would  say  the  increased  costs  would  be  to  compensate  on  this 
same  basis  those  who  become  totally  and  permanently  disabled  in  the 
course  of  their  duties.  I  did  strongly  and  do  recommend  that  the  sub- 
committee consider  it  and  I  hope  it  could  be  worked  out. 

There  is  a  police  officer  in  my  State  whose  case  was  drawn  to  my 
attention  some  2  or  3  months  ago,  who  was  shot  while  apprehend- 
ing someone  on  the  highway,  who  lay  completely,  permanently  im- 
mobilized for  life — totally  and  completely  disabled — with  a  family, 
I  think,  of  seven  children.  ^Mr.  Chairman,  his  family  is  struggling 
very,  very  courageously  to  keep  afloat.  He  is  getting  no  compensa- 
tion for  being  disabled.  I  would  think  that  the  justification  of  re- 
cruitment aimed  at  solving  the  national  problem  of  crime,  which  is 
the  ultimate  problem,  as  you  point  out,  that  we  are  trying  to  get  at, 
requires  that  you  seriously  study  that,  in  my  judgment,  and  I  admit  to 
the  chairman^  not  having  studied  the  tables,  but  my  very  strong  reac- 
tion is  that  in  terms  of  recruitment  that  would  be  very  beneficial. 

Mr.  EiLBERG.  Do  you  feel  that  reserve  or  voluntary  law  enforcement 
officers  should  be  included  within  the  coverage  of  the  legislation  ? 
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Mr.  Owens.  I  do  not,  offliand,  Mr.  Chairman.  There,  again,  I  would 
prefer  the  committee's  judgment  after  you  have  heard  a  great  deal 
of  testimony,  and  I  do  not  pretend  to  be  an  expert  in  that  area.  I 
would  think  the  problem  is  primarily  professionals  rather  than  vol- 
unteers, although  I  understand  clearly  that  the  volunteer  reserve 
officers  are  very  helpful  to  the  professionals. 

Mr.  EiLBERG.  Finally,  is  there  any  inclination  or  feeling  on  your 
part  that  any  of  the  bills  before  the  subcommittee,  as  far  as  you  know, 
would  endanger  the  independence  of  State  and  local  police  officers,  or 
do  you  feel  this  represents  a  movement  in  the  direction  of  a  national 
police  force? 

Mr.  Owens.  No,  on  that  question,  Mr.  Chairman.  I  do  not  see  that 
as  being  a  hazard.  I  think  it  would  be  a  great  help.  I  think  we,  in  the 
Congress,  have  a  great  obligation  to  help  resolve  the  incredible  infla- 
tionary rate  of  crime,  and  I  think  this  bill  is  a  valid  step.  Control 
remains,  as  it  properly  should,  at  the  local  levels.  They  would  be 
assisted  in  recruitment  and,  therefore,  I  think  provided  valuable  help 
in  helping  solve  the  crime  problem. 

Mr.  EiLBERG.  Mr.  Wiggins,  do  you  have  any  questions  ? 

Mr.  Wiggins.  Thank  you,  Mr.  Chairman.  Yes,  I  do. 

I  appreciate  your  testimony,  Mr.  Owens.  You  have  just  responded 
to  a  question  from  the  chairman  that  there  would  be  no  reasonable 
likelihood  that  the  enactment  of  this  legislation  would  lead  to  a 
national  police  force.  Would  you  hold  the  same  view  if  the  Federal 
Government  should  assume  the  responsibility  for  the  total  compen- 
sation of  police  officers  ? 

Mr.  Owens.  No,  I  do  not  think  I  would.  As  a  matter  of  fact,  Mr. 
Wiggins,  I  see  it  in  this  role  as  being  an  insurer,  and,  therefore,  giving 
an  incentive.  I  do  not  see  it  as  getting  into  the  question  of  what  quali- 
fications would  be  required  or  how  the  police  department  should  »3e 
managed.  But  I  think  in  the  situation  you  suggest,  no,  I  do  not  favor 
in  any  sense  a  national  police  force,  and  I  think  if  we  took  over  the 
payment  of  compensation  completely,  I  think  that  would  be  a  real 
hazard. 

Mr.  Wiggins.  I  imderstand  you  to  say  that  if  we  were  to  assume 
total  responsibility,  there  would  be  risk,  but  as  to  this  element  of 
compensation,  namely,  death  benefits  to  survivors,  that  risk  is  not 
unacceptable  ? 

Mr.  Ov^TENs.  I  do  not  see  it. 

Mr.  Wiggins.  Would  you  agree,  Mr.  Owens,  that  the  basic  resi^on- 
sibility  for  providing  adequate  compensation  for  local  police  officers 
rests  with  local  governments  ? 

Mr.  Owens.  Well,  of  course  we,  on  the  Judiciary  Committee,  deal 
yearly  with  the  Law  Enforcement  Assistance  Administration  which 
I  think  has  made  a  worthwhile  effort  toward  helping  at  the  local 
levels,  and  I  feel  there  are  very  definite  areas  where  the  Federal  Gov- 
ernment can  assist  local  agencies  in  their  ability  to  counterattack  the 
sophistication  of  crime.  So,  there  are  areas,  I  think,  where  the  Federal 
Government  should  and  can  get  involved,  particularly  in  financing. 
But,  I  think  the  Constitution  makes  that  breakdown  quite  clear,  and 
I  support  that  breakdown. 

Mr.  Wiggins.  Under  the  Law  Enforcement  Assistance  Adminis- 
tration, the  Federal  role  is  a  supportive  role.  It  is  not  one  that  assumes 
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the  total  responsibility.  With  respect  to  death  benefits,  however,  we 
do  not  have  before  us  a  matching  grant  program  but  rather  a  total 
Federal  program.  Does  that  distinction  disturb  you  ? 

Mr.  Owens.  No,  no.  I  think  that  there  is — there  is,  obviously,  a 
rather  severe  funding  problem  in  my  State  and,  particularly,  in  small 
communities.  I  think  they  are  simply  unable  to  pay  for  the  costs  re- 
quired at  this  point  to  pay  this  type  of  insurance  premium.  I  think 
it  would  be  difficult  for  many  of  them. 

Mr.  Wiggins.  If  a  justification  for  this  legislation  is  to  make  it  easier 
for  local  law  enforcement  agencies  to  recruit  competent  personnel,  are 
there  not  more  direct  ways  to  achieve  that  goal  rather  than  periph- 
erally, through  some  death  benefit  program?  Could  not  the  recruit- 
ment objective  be  more  frontally  attacked  by  providing  greater 
incentives,  such  as  higher  wages?  I  think  that  would  probably  be  the 
greatest  inducement  to  recruitment.  This  is  a  very  peripheral  attack. 
Why  do  we  not  move  frontally  on  the  subject? 

Mr.  Owens.  Well,  as  the  gentleman  knows,  under  the  LEAA  they 
are  allowed  to  use  part  of  that  to  compensate  police  officers,  totally, 
of  course,  within  the  control  of  the  local  agency.  I  have  no  further 
suggestions  for  ways,  at  least  at  this  point,  other  than  through  the 
Law  Enforcement  Assistance  Administration,  than  the  one  I  pre- 
sented to  you  today.  It  may  be  that  the  committee  will,  the  subcom- 
mittee will  recommend  other  Avays.  I  am  sorry  that  I  have  not  any 
strong  suggestions  for  the  gentleman. 

Mr.  Wiggins.  If  the  primary  responsibility  rests  with  local  gov- 
ernment, and  I  think  we  agree  on  that  point,  are  we  not  by  this  legis- 
lation, discouraging  local  governments  from  discharging  their  re- 
sponsibility by,  in  effect,  preempting  the  death  benefit  field? 

Mr.  Owens.  I  doubt  that  you  would  find  many  police  agencies  or 
safety  agencies,  fire  agencies,  local  governments  with  their  fire  de- 
partments, which  might  provide  this  type  of  benefit  and  I  do  not  know 
any  who  do,  but  I  suppose  some  do.  I  doubt  you  would  find  them  dis- 
couraged by  this  type  of  legislation.  I  am  sure  they  will  find  some 
place  else  to  spend  their  money  and  be  appreciative  of  this  no  strings 
attached  type  of  assistance. 

Mr.  Wiggins.  If  we  assume  a  police  agency  that  provides  no  death 
benefits  to  survivors  at  the  present  time,  and  this  bill  is  enacted,  is  it 
not  reasonable  to  assume  that  that  police  agency  will  not  supplement 
the  death  benefit  program,  but  will  rely  totally  upon  the  Federal 
program  and,  in  effect,  will  deem  that  its  basic  responsibility  has 
been  discharged  by  others  ? 

Mr.  Owens.  I  suppose  where  there  is  interagency  competition,  you 
may  find  them  outbidding  each  other  with  additional  death  benefits, 
but  I  have  to  tell  you  that  in  my  district  there  are  no  death  benefits 
at  all. 

Mr.  Wiggins.  If  a  police  agency  provides  a  minimal  benefit  of 
$2,000,  just  for  example,  is  there  not  a  risk  that  the  police  agency 
will  withdraw  the  local  benefit  and  rely  totally  upon  the  Federal 
benefit  ? 

Mr.  Owens.  Oh,  I  would  think  there  probably  is,  but  I  am  not  sure 
that  I  understand  what  the  gentleman  means  by  risk. 

Mr.  Wiggins.  Well,  by  risk  I  mean,  is  there  not  a  possibility  that 
the  local  police  agency,  which  has  heretofore  imperfectly  discharged 
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a  responsibility  toward  police  officers,  may  view  the  Federal  legisla- 
tion as  a  preemption  and  will  withdraw  that  support  and  place  it 
somewhere  else? 

Mr.  Owens.  I  would  say  that  that  is  a  real  probability,  if  a  local 
agency  is  paying  for  compensation  at  the  rate  of  $2,000  or  $10,000  for 
an  officer  killed  and  we  come  up  with  a  provision  to  pay  $50,000. 
My  guess  is  that  they  would  discontinue  their  benefit.  I  am  not  sure  I 
understand  the  hazard  which  the  gentleman  has  suggested. 

Mr.  Wiggins.  Well,  the  hazard  is  that  we 

Mr.  Owens.  I  am  sure  the  agency  will  find  another  place  to  spend 
that  money  that  they  are  paying  for  that  compensation. 

Mr.  Wiggins.  I  am  not  all  that  certain  it  will  go  into  police  depart- 
ments and  fire  departments.  The  employing  agency  may  find  that  it 
should  go  into  roads,  or  education,  or  something  not  related  to  law 
enforcement. 

Mr.  Owens.  That  would  be  a  local  responsibility,  of  course. 

Mr.  Wiggins.  The  risk,  however,  is  that  it  defeats  the  basic  respon- 
sibility of  the  local  government  to  take  care  of  its  own  police  officers 
and  results  in  a  shift  of  that  responsibility  to  the  Federal  Government, 
which  is  a  consequence  both  of  us  regard  as  not  healthy. 

I  would  like  to  explore  in  your  testimony  only  one  other  point.  You, 
I  think  quite  accurately,  have  said  that  the  paying  of  a  death  benefit  to 
a  police  officer  killed  as  the  result  of  a  criminal  act  is  an  illogical 
distinction  since  we  are  providinsf  for  survivors,  and  the  hardship,  the 
anguish,  the  travail  of  a  widow  of  an  officer  who  was  not  killed  in  a  line- 
of-duty  injury  is  just  at  great  as  one  who  is  killed  in  the  line  of 
dutv.  Have  I  correctly  paraphrased  3^our  testimony  ? 

Mr.  0"wens.  Yes.  I  think  so. 

Mr.  Wiggins.  Well,  I  understand  you  to  sav  then  that  the  legisla- 
tion in  that  respect  is  illogical.  To  make  it  logical,  one  would  extend 
the  benefit,  I  gather,  to  all  police  officers  regardless  of  how  thev  happen 
to  meet  their  death,  so  long  as  they  were  on  active  duty  ?  Would  you  go 
along  with  that  ? 

Mr.  Owens.  That  is  what  we  have  done,  I  think,  generally,  with  most 
legislation.  Workmen's  compensation,  for  example.  I  think  it  makes 
sense. 

Mr.  Wiggins.  That  would  be  a  more  log-ical  approach  if  we  are  con- 
cerned about  the  situation  of  survivors.  You  mentioned  that  unfor- 
tunate family  in  your  district.  T  am  sure  that  the  difficulties  of  that 
family  would  be  just  as  afreat  if  her  husband  had  died  as  a  result  of  a 
heart  attack,  and  all  of  the  problems  which  she  now  is  confronted  with 
would  exist,  or  if  he  had  been  iniured  as  a  result  of  an  accident  around 
the  house.  All  of  those  problems  would  exist,  is  that  not  so? 

Mr.  Owens.  Yes.  But  it  does  not^ — but  it  is  the  recruitment  prob- 
lem. And  I  am  not  sure  I  made  that  point  clear.  It  is  the  recruitment 
problem  which  is  so  critical.  We  do  need,  as  police  officers,  and  fire- 
men, I  think,  to  a  lesser  degree  hicrhlv  oualified  ppople.  A  police 
officer  is.  in  effect,  an  attorney,  and  guardian  of  civil  liberties,  we  well 
as  the  {Tuardian  of  the  meek  and  the  poor,  and  those  who  are  the  vic- 
tims of  crime.  We  have  got  to  have  top  people  there,  and  the  compen- 
sation problem  is  a  serious  one.  We  can  get  into  this  situation,  in  my 
oninion.  without  impincring  upon  the  local  agency  and  heln  to  meet 
the  obligation  the  public  feels  we  have  toward  solving  the  crime 
problem  by  providing  for  their  people. 
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Mr.  Wiggins.  I  appreciate  that.  What  I  am  trying  to  do,  however, 
is  to  isolate  the  considerations  and  one  consideration  is  recruitment, 
another  consideration  is  our  understandable  concern  for  survivors. 
I  am  trying  to  focus  only  on  that  latter  element  at  this  time. 

Mr.  Owens.  I  understand  that.  I  referred  to  survivors  only  as  a 
part  of  the  problem  of  recruitment. 

Mr.  Wiggins.  Well,  then,  if  it  could  be  demonstrated,  empirically, 
that  recruitment  is  unaffected  by  benefits  paid  to  survivors,  would  you 
withdraw  your  support  of  the  legislation  ? 

Mr.  Owens.  Well,  all  of  the  literature  I  am  aware  of  in  this  field, 
public  safety  or  any  other  field,  indicates  that  compensation  is  a  big 
factor  in  recruitment.  I  mean,  I  could  not  come  to  Congress  if  we 
were  not  being  paid  a  livable  salary.  I  have  five  children.  I  mean,  if 
you  could 

Mr.  Wiggins.  I  am  not  sure  you  were  aware  when  you  ran  for 
office,  unless  you  were  more  knowledgeable  than  I,  what  death  bene- 
fits might  have  been  payable  as  a  result  of  your  death  as  a  Member 
of  Congress.  I  am  not  even  sure  what  they  are  at  this  moment. 

Mr.  O^VENS.  It  is  part  of  the  overall  picture.  I  just  said  that  I 
have  to  have  a  livable  income,  or  I  could  not  have  considered  this 
type  of  public  service. 

Mr.  Wiggins.  You  make  a  telling  point  that  take-home  compensa- 
tion is  a  powerful  inducement  to  recruitment.  But,  of  course,  we  do 
not  address  that  problem  in  this  legislation. 

Well,  I  will  yield  my  time  to  someone  else  at  this  point. 

Mr.  EiLBERG.  Thank  you,  sir. 

Mr.  Fish  ? 

Mr.  Fish.  Just  one  question  of  the  witness.  I  am  sorry  I  missed 
your  main  presentation.  In  mv  district  we  have  many  more  volunteer 
firemen  than  we  do  peace  officers  or  paid  firemen,  and  I  wondered 
what  other  recourse  there  would  be  for  volunteer  firemen,  in  a  munici- 
pality such  as  the  gentleman  from  California  was  talking  about,  dis- 
charging his  responsibilities.  They  do  not  pay  the  volunteer  firemen, 
and  is  it  normal  for  them  to  provide  free  insurance  or  death  benefits  ? 

Mr.  Owens.  I  know  that  in  my  district,  and  my  experience  is  ex- 
tremely limited  and  extremely  narrow,  that  there  is  no  compensation 
of  this  nature,  either  at  the  professional  or  volunteer  level,  and  there 
are  many  communities.  I  have  many  small  communities  in  the 
outer  regions  of  my  district,  all  of  which  are  serviced  by  volun- 
teer fire  departments.  I  do  not  know  what  the  tables  would  tell  you, 
whether  that  would  cost  a  great  deal  more.  If  it  does  not  cost  more,  or 
if  it  costs  almost  no  more  to  cover  the  volunteer  agencies,  then  I  would 
think  that  would  be  worth  the  subcommittee's  consideration. 

Right  now,  it  is  the  professional  problem,  the  big  crime  problems, 
the  big  fire  problems,  which  are,  basically,  in  the  big  cities,  which  are 
serviced  by  professional  organizations,  that  is  of  greatest  concern. 
And  I  am  not  sure  I  have  answered  the  gentleman's  question. 

Mr.  Fish.  Well,  I  just  think  it  would  be  an  awful  burden  on  verj^ 
small  rural  areas  which  are  serviced  by  volunteer  firemen  to  have  to 
undeHake  this  burden. 

Mr.  Owens.  You  are  asking  whether  I  thought  they  would  have  to 
undertake  this,  if  we  do  this  for  the  professionals? 

Mr.  Fish.  Or  if  we  did  not  do  it  at  all  ? 
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Mr.  Owens.  Well,  I  do  not  think  that  they  will  simply  because  of 
the  burden. 

Thank  you.  That  is  all. 

Mr.  EiLBERG.  Mr.  Owens,  we  thank  you  very  much  for  your  contri- 
bution here  this  morning. 

Mr.  Owens.  I  thank  the  chairman  and  the  subcommittee.  I  thank 
you  for  letting  me  appear. 

Statement  of  Hon.  Wayne  Owens,  A  Representative  in  Congress 
From  the  State  of  Utah 

Mr.  Chairman,  members  of  the  Subcommittee,  I  am  pleased  to  be  here  this 
morning  to  testify  in  support  of  H.R.  7271,  which  I  introduced,  and  similar  bills 
which  are  before  you,  to  provide  benefits  to  survivors  of  public  safety  oflScers 
who  die  in  the  performance  of  their  duty. 

I  would  like  to  consider  what  it  is  we  call  upon  our  public  safety  oflBcers  to 
do,  and  what  rewards  they  are  offered  for  carrying  out  these  duties. 

Firemen,  including  members  of  organized  volunteer  fire  departments,  put 
their  lives  on  the  line  each  time  they  answer  a  call  to  put  out  a  fire.  In  order 
to  protect  the  property  and  lives  of  others,  they  expose  themselves  to  a  constant 
risk  of  injury  and  death.  And  yet,  we  expect  to  attract  intelligent  men  of  cour- 
age and  skill  to  this  dangerous  profession,  by  paying  them  less  sometimes,  than 
garbage  collectors  and  making  almost  no  provision  for  the  security  of  their 
wives  and  dependents  in  the  event  that  tragedy  claims  their  lives. 

Similarly,  that  policemen  risk  their  lives  daily  in  safeguarding  the  rights, 
property,  and  lives  of  all  citizens  is  too  plain  to  require  much  elaboration.  A 
law  enforcement  oflUcer  engaged  in  an  attempt  to  apprehend  persons  sought  for 
the  commission  of  a  crime,  or  as  a  material  witness  to  a  crime ;  or  engaged  in 
guarding  a  person  accused  of  a  crime  or  held  as  a  material  witness;  or  en- 
gaged in  the  prevention  of  the  commission  of  a  crime;  or  in  numerous  other 
ways,  in  the  performance  of  his  duty,  risks  death  resulting  from  some  criminal 

Nonetheless,  we  too  often  overlook  the  extremely  broad  range  of  skills  a 
policeman  must  acquire.  He  is  required  to  be  an  expert  in  the  law,  and  in  psy- 
chology ;  a  protector  of  public  safety ;  a  prosecutor  of  crime ;  a  guardian  of  civil 
liberty.  And  yet,  instead  of  universal  respect,  the  community  and  its  politicians 
treat  policemen  ambivalently,  and  frequently  as  a  scapegoat  for  the  problems 

of  crime.  ^,.     ^    4. 

Forty  years  ago  August  Vollmer,  a  former  police  chief  who  became  the  first 
professor  of  police  administration  in  America,  said  : 

"The  policeman  is  denounced  by  the  public,  criticized  by  preachers,  ridiculed 
in  the  movies,  berated  by  the  newspapers  and  unsupported  by  prosecuting  officers 
and  judges.  He  is  shunned  by  the  respectables,  hated  by  criminals,  deceived  by 
everyone,  kicked  around  like  a  football  by  brainless  or  crooked  politicians.  He 
is  exposed  to  countless  temptations  and  dangers,  condemned  when  he  enforces 
the  law  and  dismissed  when  he  doesn't.  He  is  supposed  to  possess  the  qualifica- 
tions of  a  soldier,  doctor,  lawyer,  diplomat  and  educator,  with  remuneration 
less  than  a  daily  laborer." 

How  many  of  us  could  fulfill  the  demands  of  this  superhuman  role? 

The  quality  of  the  entire  criminal  justice  system  turns  on  the  quality  of  the 
police.  Clearly,  we  need  the  ability  to  recruit  and  retain  as  police  officers  college 
graduates  as  well  as  high  school  graduates.  If  it  is  to  be  possible  to  do  that, 
and  in  numbers  sufficient  to  meet  present  and  future  needs,  then  benefits  offered 
policemen  must  be  progressive  and  competitive  with  those  offered  by  other 
professions  seeking  to  employ  people  of  the  same  talent. 

Inadequate  compensation  has  two  effects  upon  the  ability  to  recruit  and  re- 
tain people  for  this  profession.  First,  it  makes  impossible  the  task  of  attracting 
sufficient  people  of  the  caliber  required  to  perform  one  of  the  most  difficult  and 
important  functions  of  our  society.  Second,  it  is  taken  as  evidence  of  the  con- 
tempt in  which  police  are  held  by  the  public  and  politicians. 

There  is  a  desperate  need  to  attract  people  to  the  ranks  of  our  police  depart- 
ment. A  majority  of  the  police  departments  in  the  country  are  operating  below 
authorized  strength.  Turnover  is  an  even  greater  problem  than  recruitment.  And 
we  must  face  the  fact  that  the  mass  of  police  officers  recruited  just  after  World 
War  II  will  reach  retirement  age  at  the  end  of  this  decade. 
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Mr.  Chairman,  the  need  for  enactment  of  the  kind  of  legislation  before  the 
subcommittee  today  is  thus  twofold.  It  is  clearly  required  to  provide  a  measure 
of  security  for  the  families  of  those  public  safety  oflficers  who  are  going  to  lose 
their  lives  while  pursuing  public  duties.  Because  those  duties  are  public — because 
the  work  of  public  safety  officers  is  a  direct  and  inestimable  benefit  to  all 
citizens — it  is  entirely  appropriate  that  the  Congress  provide  funds  for  the 
needs  of  such  families.  In  addition,  I  have  tried  to  point  out  that  this  legislation, 
by  creating  an  important  new  financial  incentive  to  become  a  public  safety  officer, 
is  also  need  to  correct  a  deplorable  and  dangerous  situation.  That  is,  we  have 
heretofore  failed  to  offer  financial  rewards  and  benefits  commensurate  with  the 
risks  and  range  of  skills  required  in  two  professions  whose  health  is  vital  to  the 
safety  of  us  all.  Unless  we  act  to  correct  this  situation,  we  shall  have  to  pay 
for  our  past  neglect,  not  merely  in  dollars  whose  sums  will  far  outstrip  the 
cost  under  this  bill,  but  in  the  far  harder  coinage  of  fear  and  human  suffering. 

Finally,  Mr.  Chairman,  I  would  like  to  urge  the  Subcommittee  favorably  to 
consider  an  amendment  to  these  bills,  whose  effect  would  be  to  require  payment 
of  a  sum  identical  to  the  death  benefit,  to  public  safety  officers  who  as  the  result 
of  a  personal  injury  sustained  in  the  performance  of  duty  become  permanently 
and  totally  disabled.  Such  men  and  their  families  stand  in  need  of  the  same 
provision  for  their  security  as  survivors  of  public  safety  officers  who  die  in  the 
performance  of  their  duty. 

Mr.  EiLBERG.  Before  I  introduce  the  next  witness,  I  have  a  state- 
ment from  our  colleague  on  the  committee,  Charles  W.  Sandman,  Jr., 
which  I  would  like  to  have  placed  in  the  record  and,  also,  a  state- 
ment from  a  member  of  the  subcommittee,  the  Honorable  Tom  Rails- 
back,  which  I  would  like  to  place  in  the  record.  Also  at  this  point  I 
would  like  to  place  in  the  record  a  statement  from  our  colleague, 
Hon.  Claude  Pepper. 

[The  prepared  statements  of  Hon.  Charles  W.  Sandman,  Jr.,  Hon. 
Tom  Railsback.  and  Hon.  Claude  Pepper,  follow :] 

Statement  by  Hon.  Charles  W.  Sandman,  Jr.,  a  Representative  in  Congress 
From  the  State  of  New  Jersey 

Mr.  Chairman:  I  speak  today  as  a  sponsor  and  supporter  of  HR  4600  the 
so-called  Law  Enforcement  Officers  Bill  of  Rights. 

This  type  of  legislation  is  long  over-due.  Policemen  are  no  different  from  any- 
one else  except  that  they  in  many  cases  recently  are  not  enjoying  equal  rights. 

I  don't  have  to  tell  you  of  the  hazardous  conditions  under  which  they  must 
work,  nor  do  I  have  to  go  into  detail  of  cases  wherein  the  cop  on  the  beat  is 
forced  to  live  with  a  double  standard.  In  effect,  because  of  the  supercharged 
atmosphere  today  in  the  urban  areas,  the  policeman  becomes  guilty  until  proven 
innocent. 

I  don't  say  that  this  bill  will  change  the  social  problems  prevailing  today,  but 
this  bill  will  give  the  policeman  a  measure  of  protection  he  needs  badly.  It  will 
give  him  a  grievance  procedure  and  specific  rights  while  under  charges. 

The  U.S.  Supreme  Court  of  the  past  few  years  has  leaned  over  backward  to 
protect  the  rights  of  the  accused  criminal.  This  is  our  chance  to  do  something 
to  protect  the  rights  of  the  accused  police.  I  strongly  urge  this  committee  to 
approve  this  bill  amending  the  Safe  Streets  Act. 

Its  elemental  thrust  is  one  of  fairness  and  equity  for  men  who  daily  lay  their 
lives  on  the  line  for  each  and  every  one  of  our  citizens. 


Statement  by  Hon.  Tom  Railsback,  a  Representative  in  Congress  From  the 

State  of  Illinois 

Mr.  Chairman,  I  commend  the  Subcommittee  for  holding  hearings  on  the  bill 
H.R.  12,  a  bill  to  provide  benefits  to  survivors  of  public  safety  officers  killed  in 
the  line  of  duty,  and  thank  the  Committee  for  permitting  me  to  express  my 
views.  As  vou  know,  the  Public  Safety  Officers'  Benefits  Act  is  very  similar  to 
legislation  I  have  introduced  in  this  Congress— H.R.  2396,  H.R.  2397,  and  H.R. 
6449. 
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Too  often  discussions  about  all  aspects  of  public  safety  center  around  im- 
personal facts,  vague  legislative  solutions,  and  government  budgets.  Seldom  is 
enough  concern  given  to  the  brave  men  and  women  who  daily  risk  their  lives  at- 
tempting to  make  our  streets  and  cities  safe. 

Policemen,  firemen,  and  other  public  safety  officers  are  constantly  subjected  to 
danger.  In  a  single  shift  they  are  exposed  to  more  risks  than  most  of  us  will  be 
in  a  lifetime.  For  example,  almost  36,000  policemen  were  assaulted,  beaten,  shot, 
or  stabbed  in  1969.  In  that  same  year,  86  were  killed  by  felonious  criminal  acts ; 
100  in  1970 ;  and  125  in  1971.  Over  100  firemen  were  killed  during  1971  alone. 

Most  of  these  individuals  are  young  men  at  the  very  age  when  family  respon- 
sibility is  especially  great  and  before  there  has  been  sufficient  time  to  build  up 
financial  protection.  The  average  age  of  the  victim  is  approximately  30;  the 
most  common  age  is  24.  The  median  years  of  service  is  5,  and  15%  of  the  victims' 
have  one  year  of  service  or  less. 

Despite  the  dangers  they  face,  public  safety  officers'  salaries  remain  rela- 
tively low.  The  average  police  officer  or  the  average  fireman  earns  less  than  $800 
per  month,  hardly  enough  to  provide  for  a  family's  future  if  the  breadwinner 
meets  an  untimely  death. 

Death  benefits  for  their  survivors  are  virtually  nonexistent.  A  recent  survey, 
cited  in  hearings  last  year,  showed  that  18  States  provide  absolutely  no  finan- 
cial assistance  for  the  immediate  survivors  of  law  enforcement  officers.  The 
least  we  can  do  for  these  brave  servants  is  to  provide  assistance  so  that  if  they 
are  killed  in  the  line  of  duty,  their  dependents  will  not  be  left  in  financial  need. 
Without  such  assurance,  we  cannot  expect  to  recruit  and  retain  responsible  fam- 
ily men  and  women  into  these  increasingly  hazardous  jobs. 

In  June  1971,  President  Nixon  recommended  that  legislation  be  enacted  by 
the  Congress  that  would  grant  $50,000  to  the  spouse  and  dependent  children 
of  a  police  officer  killed  in  the  line  of  duty.  In  recommending  this  proposal  to 
the  Congress,  the  Administration  pointed  out : 

"The  slaying  of  police  officers  in  New  York  City  and  Washington,  D.C.  in 
recent  weeks  has  shown  to  America  the  risk  of  lethal  violence  faced  daily  by 
peace  offices  in  city  after  city  across  the  country.  The  nature  of  the  dangers 
police  officers  confront  and  the  disparity  in  survivors  benefits  from  State  to  State 
have  led  us  to  the  conclusion  that  the  Federal  Government  should  provide  a 
gratuity  to  the  families  of  each  municipal  or  state  police  officer  killed  while  in 
the  performance  of  duty,  to  serve  as  a  federal  floor  for  survivors  benefits,  and 
to  be  in  addition  to  any  other  benefits  due  the  family." 

I  was  pleased  to  sponsor  a  bill  that  aiithorized  the  Law  Enforcement  Assist- 
ance Administration  to  make  a  grant  of  $50,000  to  survivors  of  policemen  killed 
in  the  line  of  duty.  This  would  have  been  a  small  token  of  appreciation  to  those 
who  expose  themselves  to  danger  for  the  safety  of  each  of  us. 

Since  I  am  convinced  this  assurance  should  be  given  to  other  law  enforcement 
officials  who  take  similar  risks  in  the  pursuit  of  a  safer  society,  I  have  joined  in 
introducing  legislation  to  provide  the  same  protection  to  firemen,  correctional 
officers,  court  guards,  judges,  magistrates,  prison  guards,  and  prosecuting  at- 
torneys. 

In  recent  years  our  law  enforcement  officials  have  not  only  had  to  confront 
a  rising  crime  rate,  but  civil  disorders,  riots,  and  prison  rebellions.  Their  jobs 
have  not  been  easy,  and  oftentimes  discouraging  and  unrewarding. 

As  a  member  of  the  Subcommittee  which  considered  penal  reform.  I  have 
heard  firsthand  of  the  tragedies  which  have  occurred  at  Attica  and  other  state 
I)enitentiaries,  and  the  near  tragedies  which  have  threatened  various  Federal 
Institutions.  Adequate  protection  must  also  be  afforded  to  the  survivors  of  these 
correctional  officers. 

I  urge  the  Subcommittee  to  provide  benefits  to  survivors  of  public  safety 
officers  immediately.  Public  safety  officers  should  not  be  asked  to  run  the  ulti- 
mate risk  for  society's  security  if  society  in  turn  will  not  be  concerned  with 
the  consequences  of  their  deaths. 

The  field  of  public  safety  is  extremely  difficult  and  frustrating.  Approval  of 
a  bill  of  the  nature  I  have  described  will  assist  in  fulfilling  society's  moral  obli- 
gation to  those  brave  men  and  women  who  are  willing  to  risk  their  lives  in  order 
to  do  something  about  our  crime  and  safety  problems. 

Thank  you  for  your  time  and  consideration. 


53 

Statement  of  Hon.  Claude  Pepper,  a  Representati\'E  in  Congress  From 
THE  State  of  Florida 

Mr.  Chairman,  I  am  very  pleased,  as  the  former  chairman  of  the  House  Select 
Committee  on  Crime,  to  have  an  opportunity  to  follow  up  before  this  distinguished 
legislative  committee  one  of  the  areas  of  interest  that  developed  during  the  ex- 
tensive investigations  of  my  committee  into  the  crime  problem  throughout  the 
country. 

I  had  been  aware,  of  course,  of  the  fundamental  nature  of  the  police  func- 
tion in  our  society,  in  any  society.  But  it  became  even  clearer  in  my  mind,  as  we 
heard  the  testimony  of  more  than  1,000  witnesses  in  the  four  and  one  half  years, 
just  how  much  we  owe  to  the  dedicated  law  enforcement  officers  who  daily  risk 
their  lives  in  the  confrontation  with  the  lawless  and  violent  elements  in  our 
society. 

I  resolved,  therefore,  to  do  what  I  could  to  strengthen  the  public  recognition 
of  the  importance  of  the  police  and  to  do  what  I  could  to  see  that  their  compen- 
sation, their  benefits  and  their  rights  as  public  servants  and  as  human  beings  were 
elevated  and  respected  in  accordance  with  the  great  service  they  perform  for  all 
of  us. 

The  most  obvious  need  is  recognition  of  the  ultimate  sacrifice  that  law  enforce- 
ment officers  and  their  families  make  in  our  behalf.  In  1973,  112  law  enforcement 
officers  were  killed  in  the  performance  of  their  duty.  And  since  about  1967  the 
number  of  deaths  has  been  rising.  As  of  yesterday  (July  24),  76  policemen  had 
already  met  their  deaths  on  duty  in  the  current  year.  Five  good  lawmen  died  in  my 
own  state  of  Florida  last  year.  Two  of  them  were  murdered  while  responding  to 
robbery  alarms,  one  was  killed  attempting  to  investigate  a  suspicious  looking 
vehicle,  one  lost  his  life  in  pursuit  of  an  escaped  prisoner  who  turned  on  him,  and 
a  wildlife  officer  on  a  stake-out  was  killed  by  an  alledged  poacher. 

Each  of  the  Florida  officers  were  just  doing  their  job.  Like  policemen,  firemen 
and  correctional  officers  throughout  the  country,  they  were  killed  while  upholding 
their  sworn  vows  of  duty. 

One  may  wonder  why  intelligent  young  men  enter  into  a  law  enforcement 
career.  But  I  have  found  from  my  own  contact,  as  others  who  have  studied  the 
question  have  found,  that  most  of  those  who  go  into  law  enforcement  do  so  out 
of  a  desire  to  be  of  help.  They  are  idealistically  motivated  and,  according  to  a 
California  study,  show  the  same  psychological  profile  as  doctors  and  ministers. 

If  it  were  not  for  these  highly  motivated  law  enforcement  and  public  safety 
officers,  it  would  be  impossible  to  perform  the  "dirty  work"  of  our  society. 

Let  us  show  our  appreciation  by  authorizing,  as  H.R.  4307,  which  I  am  co- 
sponsoring,  would  provide,  the  sum  of  $50,000  for  the  survivors  of  any  public 
safety  officer  who  is  killed  in  the  line  of  duty. 

It  has  been  said  that  killing  a  policeman  is  a  "plain  and  simple  murder."  But 
it  is  much  more  than  that.  When  anyone  consciously  attacks  a  policeman,  he  is 
attacking  both  an  important  symbol  of  organized  society  and  an  indispensible 
element  of  an  organized  and  viable  society.  He  attacks  our  body  of  laws.  He 
attacks  our  democracy.  He  attacks  each  us  in  a  very  real  way. 

But  we  should  limit  our  concern,  Mr.  Chairman,  to  those  who  make  the  ulti- 
mate sacrifice  and  to  their  families.  We  have  an  obligation  to  strengthen  and 
support  the  men  who  daily  do  the  work  of  law  enforcement  and  run  the  risk 
of  being  spat  upon,  pillored,  sued  and  otherwise  abused  and  injured  in  the 
difficult  confrontations  that  take  place  every  day  in  every  part  of  the  country. 

H.R.  4598,  which  I  am  cosponsoring,  seeks  to  do  this  by  amending  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  to  encourage  the  states  to  develop  a  "Law 
Enforcement  Officers'  Bill  of  Rights"  and  to  establish  effective  grievance  ma- 
chinerv  for  law  enforcement  officers. 

The' objective  of  this  legislation  is  twofold.  First,  it  seeks  to  assure  law  en- 
forcement officers  that  they  have,  and  that  they  will  be  truly  free  to  exercise, 
those  rights  that  are  due  every  American  citizen.  In  addition,  it  provides  for 
proportionate  police  representation,  as  well  as  public  participation,  in  State  and 
local  complaint  review  boards,  and  it  seeks  to  protect  law  enforcement  officers 
against  unsubstantiated  or  nuisance  complaints. 

In  order  to  protect  America's  freedom  and  liberty,  law  enforcement  agencies 
have  tried  to  enforce  the  law  in  a  just  and  impartial  manner.  However,  efforts 
to  insure  that  policemen  do  not  exhibit  bias  in  the  performance  of  their  official 
duties  have  often  resulted  in  the  erosion  of  policemen's  rights  as  individuals  to 
participate  fuUv  during  their  off-duty  hours  in  the  democratic  institutions  their 
work  is  designed  to  protect.  The  Law  Enforcement  Officers'  Bill  of  Rights  guar- 


54 

antees  policemen  their  right  to  take  part  in  political  activities  if  they  choose  to 
do  so,  or  to  seek  redress  through  the  courts  for  abuses  of  their  civil  rights,  and 
to  exercise  these  and  other  rights  without  fear  of  punitive  disciplinary  action 
or  the  loss  of  their  job.  Policemen's  rights  will  be  protected  not  only  during 
their  off-duty  hours,  but  twenty-four  hours  a  day.  Any  investigation  of  an  oflBcer 
carried  out  by  his  law  enforcement  agency  after  the  passage  of  this  new  Bill  of 
Rights  will  have  to  be  conducted  in  a  decent  and  open  manner,  free  from  the 
arbitrariness  and  coercion  that  unfortunately  sometimes  intrudes  on  such  in- 
vestigations today. 

Under  the  Law  Enforcement  OflBcers'  Bill  of  Rights,  the  complaints  of  officers 
and  those  of  civilians  will  be  received  and  investigated  by  agencies  which  are 
capable  of  making  just  determinations.  This  should  take  some  of  the  tension  out 
of  police-community  relations  as  well  as  foster  a  tremendous  improvement  in 
police  morale. 

Law  enforcement  officers  work  with  diligence  to  preserve  our  rights  as  citi- 
zens. It  is  time  that  we  make  certain  that  they,  too,  are  able  to  exercise  their 
full  rights  and  privileges  as  Americans. 

Mr.  EiLBERG.  I  should  say  the  statement  by  Cong:ressman  Sandman 
refers  to  the  bill  of  rights  legislation,  and  the  statement  by  Congress- 
man Railsback  refers  to  the  legislation  providing  for  public  safety  of- 
ficers' benefits. 

I  hope  that  Congressman  Nichols  will  indulge  the  subcommittee  for 
a  moment  because  his  colleague,  who  is  sitting  next  to  him,  does  not 
have  a  prepared  statement  and  I  understand  he  is  prepared  to  make  a 
very  brief  statement  and  we  welcome  from  Texas  our  colleague,  Jim 
Collins. 

TESTIMONY  OF  HON.  JAMES  M.  COLLINS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OP  TEXAS 

Mr.  Collins.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  EiLBERG.  You  are  welcome  to  step  up,  if  you  like. 

Mr.  Collins.  Thank  you.  I  came  because  of  my  strong  support  of 
the  other  bill  that  is  also  in  consirleration,  but  I  just  wanted  to  say 

Mr.  EiLBERG.  Speakine  of  which  bill  ? 

Mr.  Collins.  H.R.  9035  that  has  been  submitted  by  Mr.  Biaggi  of 
New  York,  which  I  think  is  one  of  the  finest  pieces  of  legislation  com- 
ing before  the  House  this  year.  I  want  to  endorse  H.R.  9035  in  every 
way. 

I  would  say  this,  to,  in  behalf  of  the  special  compensation,  which 
is  the  bill  that  you  have  just  discussed.  I  am  reminded  of  the  fact  that 
we,  in  Congress,  do  receive  $42,500  for  our  widows  if  we  die,  while 
we  are  in  service.  I  would  add  that  there  should  be  a  differential  in  that 
bill  between  whether  they  die  in  line  of  dutv  or  from  a  normal  cause 
of  death,  because  I  believe  there  is  a  big  difference.  When  they  die  in 
the  line  of  dutv,  thev  have  died  for  evervone  in  the  countrv  which 
differs  from  normal  causes  of  death.  But  I  particularly  wanted  to  have 
an  opportunity  to  support  the  bill  by  Mr.  Biaggi.  I  urge  the  committee 
to  report  out  this  policeman  bill  of  rights. 

Thank  you,  Mr.  Chairman. 

Mr.  EiLBERG.  Thank  you,  Mr.  Collins. 

Mr.  Keating.  Thank  you,  Mr.  Collins. 

Mr.  En^BERG.  And  regularly  scheduled  this  morning  is  our  colleague 
frorn  Alabama,  the  Honorable  Bill  Nichols. 

Kindly  step  forward,  Bill. 
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TESTIMONY  OF  HON.  WILLIAM  NICHOLS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ALABAMA 

Mr.  Nichols.  Thank  you,  Mr.  Chairman.  It  is  a  privilege  this  morn- 
ing to  have  the  opportunity  to  appear  before  your  committee  to  testify 
in  behalf  of  the  Public  Safety  Officers  Benefit  Act,  H.R.  12. 

As  the  sponsor  of  H.R.  874,  which  is  almost  identical  to  the  legis- 
lation now  under  study  by  this  body,  I  certainly  want  to  go  on  record 
expressing  my  wholehearted  support  for  the  concept  of  providing 
financial  compensation  to  the  widows  and  dependents  of  public  safety 
officers  killed  in  the  line  of  duty.  Of  course,  as  the  committee  knows, 
no  amount  of  money  can  replace  a  husband  or  father  who  pays  the 
supreme  sacrifice  for  society.  But,  I  feel  that  the  $50,000  compen- 
sation provided  for  in  this  legislation  would  enable  the  survivors 
certainly  to  make  a  new  beginning.  It  can  enable  the  widow  to  provide 
for  her  family's  well-being ;  it  can  enable  the  children  to  further  their 
education,  and — in  an  abstract  sense — it  can  show  the  family  that 
Americans  care  about  their  public  safety  officers. 

When  the  average  citizen  spots  a  fire,  he  naturally  calls  the  fire  de- 
partment and  these  public  servants,  either  professional  or  volunteer, 
respond  without,  in  many  cases,  knowing  the  nature  of  the  call.  They 
leave  the  fire  station,  their  homes  or  their  businesses  with  the  fuil 
knowledge  that  they  might  not  return  and,  according  to  the  Interna- 
tional Association  of  Firefighters,  approximately  200  of  them,  Mr. 
Chairman,  did  not  return  in  1972, 

Likewise,  the  police  officer  never  knows  what  he  is  going  to  be  facing 
when  he  goes  on  duty.  He  is  well  aware  of  the  fact  that  he  might  be 
shot  while  investigating  a  crime,  while  stopping  an  automobile  for  a 
simple  traffic  violation  or  from  ambush  while  on  patrol.  On  Octo- 
ber 25, 1972,  officer  Israel  Gonzales  of  the  Arlington  County  Police  De- 
partment walked  into  a  branch  bank  in  nearby  Crystal  City  while 
making  an  investigation.  Officer  Gonzales  walked  into  the  bank  while 
a  robbery  was  in  progress  and  after  firing  several  shots  at  two  of  the 
bandits,  he  was  shot  in  the  back  by  a  third  assailant  and  died  instantly. 
Officer  Gonzales  began  his  day  on  October  25,  in  the  same  way  most 
us  did.  However,  we  all  returned  home  that  night ;  he  did  not.  In  addi- 
tion to  Officer  Gonzales,  111  of  his  colleagues  did  not  return  home  in 
1972. 

Mr.  Chairman,  I  am  very  concerned  about  the  future  of  the  families 
of  these  112  law  enforcement  officers  and  200  firemen  who  gave  their 
lives  while  protecting  society  during  1972.  I  am  sure  that  many  of 
these  officers  did  not  have  adequate  insurance  to  provide  for  all  the 
needs  of  their  families.  In  order  to  assure  that  the  survivors  of  these 
public  servants  do  not  face  economic  hardships  in  the  future,  I  endorse 
the  legislation  now  being  considered  by  this  subcommittee. 

In  closing,  Mr.  Chairman,  and  gentlemen  of  the  committee,  I  would 
say  I  am  no  stranger  to  the  concept  embodied  in  this  legislation.  In 
1969,  while  a  member  of  the  Alabama  State  Senate,  I  introduced  simi- 
lar legislation  providing  $10,000  compensation  to  surviving  widows 
and  orphans  of  firemen  and  policemen.  This  is  Alabama  law  today, 
Mr,  Chairman,  and  of  all  the  legislation  I  have  sponsored,  I  am  per- 
haps proudest  of  this  particular  bill.  It  is  my  fervent  hope  that  this 
legislation  will  be  approved  by  this  body  and  will  go  to  become  Federal 
law. 
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Mr.  EiLBERG.  Thank  you  very  much,  Mr.  Nichols. 

Do  you  believe  that  the  payment  of  the  gratuity,  if  we  adopt  one, 
should  be  based  upon  a  criminal  act  or  be  payable  as  a  result  of  death 
in  the  line  of  duty  ? 

Mr.  Nichols.  Mr.  Chairman,  I  take  the  broad  view  on  this.  I  think 
very  definitely  it  ought  to  be  payable  in  line  of  duty. 

I  might  state  to  the  committee,  and  in  my  own  experience  in  my 
own  State,  these  first  two  officers  who  died  after  this  bill  was  signed 
by  our  Governor  happened  to  be  firemen.  One  was  killed  in  a  theater 
where  he  was  fighting  a  fire,  and  the  roof  caved  in  on  him,  and  the 
other  was  killed  by  a  brick  wall  which  collapsed  and  he  died.  And  I 
had  the  privilege  of  personally  presenting  the  check  with  my  Gov- 
ernor to  the  widows  of  these  brave  people. 

Mr.  EiLBERG.  What  is  the  amount  again  ? 

Mr.  Nichols.  $10,000  in  my  State,  Mr.  Chairman. 

Mr.  EiLBERG.  And  do  you  think  there  is  anything  irregular  in  the 
Federal  Government  providing  an  additional  $50,000  ? 

Mr.  Nichols.  Absolutely  not.  I  have  listened  to  the  questions  pro- 
pounded by  our  respected  friends  here  on  the  committee  and  I,  too, 
would  be  opposed  to  a  police  state  at  the  Federal  level.  But,  we  are 
talking  about  compensation  to  widows  and  orphans  and  I  just  think 
it  goes  into  an  area  that  is  somewhat  apart  from  directing  an  officer 
as  to  how  he  should  conduct  his  official  duties.  I  just  do  not  see  that 
fear. 

Mr.  EiLBERG.  If  we  write  legislation  along  these  lines,  do  you  think 
we  should  deduct  the  benefits  made  payable  by  local  or  State 
authorities  ? 

Mr.  Nichols.  Absolutely  not.  I  think  it  ought  to  be  in  addition  to 
any  amount  payable  after  city,  county,  or  State  level. 

Mr.  EiLBERG.  And  do  you  think  this  will  help  the  recruiting  effort 
in  obtaining  candidates  for  police  officers  and  firemen  ? 

Mr.  Nichols.  I  would  think  it  would  be  in  some  way  helpful,  Mr. 
Chairman,  although  I  do  not  necessarily  see  it  as  a  real  boon  to  the 
recruiting  effort.  I  think  initial  compensation  has  got  to  be  underly- 
ing, but  I  think  it  is  the  way  that  this  Congress  and  this  country 
can  say,  "Fellows,  we  thank  you  for  the  job  you  do ;  the  risks  that  you 
take  every  day  in  protecting  us."  The  firemen  and  policemen  are 
really  soldiers  in  our  era  that  we  live  in. 

Mr.  EiLBERG.  All  right,  Mr.  Nichols,  one  other  question  and  then  I 
will  pass  along  to  the  other  members  of  the  subcommittee. 

How  far  do  you  think  we  ought  to  go  in  the  definition  of  public 
safety  officers?  Do  you  think  we  should  include  wardens,  guards, 
bailiffs? 

Mr.  Nichols.  Well,  I  have  listened  to  that  question  asked  the 
previous  witness,  and  at  the  risk  of  getting  a  slap  from  the  volunteer 
people  who  perform  these  duties,  I  think  you  have  to  draw  the  line 
somewhere.  And  in  my  legislation  I  would  envisage  and,  of  course, 
would  yield  to  the  good  judgment  of  the  committee  on  this,  but  I 
would  envisage  that  this  bill  ought  to  be  broad  enough  to  cover  any 
-enforcing  officer  who  is  on  the  regular  payroll  in  the  enforcement 
field.  Yes,  I  think  it  should  go  to  wardens.  I  think  it  should  go  to 
game  people  who  enforce  the  game  law,  and  I  think  it  should  go  to  the 
border  patrol  and  even  the  park  policemen  here  in  the  Nation's  Capital. 
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Mr.  EiLBERG.  What  about  the  stenographer  in  the  courtroom  who  is 
shot  and  killed  by  a  defendant  ? 

Mr.  Nichols.  Well,  I  have  not  considered  that,  Mr.  Chairman.  I  do 
not  want  to 

Mr.  EiLBERG.  I  do  not  want  to  be  too  technical,  but  I  want  to  point 
out  the  range  of  possibilities. 

Mr.  Nichols.  I  had  not  envisaged  that  it  would  go  that  far,  Mr. 
Chairman. 

Mr.  EiLBERG.  Mr.  Keating? 

Mr.  Keating.  I  thank  the  gentleman  from  Alabama  for  his  testi- 
mony and  his  thoughtfulness  in  presenting  it.  And,  frankly,  for  hav- 
ing the  foresight  in  his  legislative  duties  in  the  State  legislature  to  do 
what  I  think  State  and  local  governments  ought  to  do  primarily,  and 
should  have  done  some  time  ago.  So,  I  commend  you  for  doing  that 
and  feel  it  is  unfortunate  that  many  States  have  not  done  it  prior  to 
this  time. 

Do  you  have  any  idea  what  death  benefits  there  are  for  an  FBI 
agent  or  Secret  Service  man  ? 

Mr.  Nichols.  Mr.  Keating,  I  must  confess  my  ignorance.  I  do  not. 

Mr.  Keating.  Would  you  suggest  they  receive  the  same  compensa- 
tion if  killed  in  the  line  of  duty  ? 

Mr,  Nichols.  I  certainly  would.  Yes,  sir.  They  are  enforcement 
officers  in  my  book,  just  like  any  policeman  that  walks  his  beat. 

Mr.  Keating.  What  about  the  serviceman  in  the  Army,  Navy,  or 
the  Air  Force  ? 

Mr.  Nichols.  No,  sir.  I  do  not  think  he  would  be  covered  under 
the  type  of  legislation  we  are  considering. 

Mr.  Keating.  My  question  is,  should  he  be  ? 

Mr.  Nichols.  No,  sir,  I  do  not  think  he  should  be.  We  have  insur- 
ance in  the  Armed  Forces  that  is  available  to  each  and  every  man  that 
wears  the  uniform.  And  if  it  is  like  it  used  to  be,  the  officers  are  held 
responsible  to  see  that  every  man  has  it. 

Mr.  Keating.  Would  you  say,  however,  that  the  amount  of  the  in- 
surance should  be  the  same  as  opposed  to  what  they  presently  receive. 
Should  it?  Should  he  get  less  in  the  armed  services  than  the  person 
who  is  a  public  safety  officer  ? 

Mr.  Nichols.  I  suspect  that  day  in  and  day  out,  policemen  have  as 
many  or  more  risks  than  the  average  man  who  wears  the  uniform, 
Mr.  Keating. 

Mr.  Keating.  What  about  when  we  are  engaged  in  a  war  like  Viet- 
nam or  Korea  or  something  like  that  ? 

Mr.  Nichols.  Well,  certainly,  that  is  a  different  situation.  I  am 
thinking  of  the  peacetime  soldier,  perhaps,  more  than  I  would  be  in 
a  wartime  situation. 

Mr.  Keating.  Well,  to  pursue  it  one  step  further,  if  we  were  at  war, 
would  you  suggest  that  they  be  compensated  to  the  same  degree,  in  the 
same  amount  of  money  ? 

Mr;  Nichols.  Well,  no,  sir,  I  would  not.  I  think  the  armed  services 
is  a  much  broader  field  than  that  of  the  police  officer  and  I  do  not  see 
where  we  could— I  just  think  from  a  money  standpoint  we  would 
not  want  to  get  into  that.  I  think  it  would  be  prohibitive,  Mr.  Keating. 

Mr.  Keating.  Let  me  ask  one  more  question. 

On  the  question  of  the  death  penalty,  which  I 

Mr.  Nichols.  Death  penalty  ? 
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Mr.  Keating,  Death  penalty.  That  is  not  directly  related  to  the  bill, 
and  yet  it  is,  in  a  way,  because  we  are  talking  about  the  protection, 
really,  of  the  law  enforcement  officers  who  protect  the  citizenry. 
Would  you  think  the  death  penalty  ought  to  be  as  necessary  in  the 
protection  of  the  police  officer  or  as  helpful  to  them  ? 

Mr.  Nichols.  Well,  Mr.  Keating,  I  agree  with  you.  I  think  this 
may  be  somewhat  related.  I  think  it  is  a  little  aside  from  the  bill  that 
we  are  talking  about.  I  strongly  favor  the  death  penalty  in  certain 
crimes,  yes,  sir. 

Mr.  Keating.  I  yield  back,  Mr.  Chairman. 

Mr.  EiLBERG.  Mr.  Railsback,  do  you  have  any  questions? 

Mr.  Railsback.  Mr.  Chairman,  I  just  want  to  commend  our  col- 
league for  his  interest.  I  thought  he  made  a  very  fine  statement. 

Mr.  Nichols.  Thank  you,  Tom. 

Mr.  EiLBERG.  Mr.  Wiggins? 

Mr.  Wiggins.  Thank  you,  Mr.  Chairman. 

I  would  like  to  explore  a  matter  that  was  touched  upon  by  our  col- 
league and  friend,  Mr.  Keating.  You  serve  as  a  member  of  the  Armed 
Services  Committee? 

Mr.  Nichols.  Yes,  sir. 

Mr.  Wiggins.  And,  as  such,  it  is  your  committee's  responsibility  to 
to  give  consideration  to  adequate  compensation  for  members  of  the 
armed  services  ? 

Mr.  Nichols.  Yes,  sir. 

Mr.  Wiggins.  Would  you  describe  for  our  record  what  death  bene- 
fits are  payable  in  the  case  of  servicemen  ? 

Mr.  Nichols.  Mr.  Wiggins,  I  am  sorry,  I  do  not  serve  on  this  com- 
mittee. I  believe  that — well,  I  am  sure  when  you  and  I  served  in  the 
military,  it  was  $10,000  insurance  policy  that  a  man  took  at  that  time. 
It  was  not  mandatory  at  that  time.  If  a  man  had  no  dependents  and  he 
just  did  not  want  to  take  this  $2  or  $3  out  of  his  payroll,  he  did  not 
have  to  do  it.  But,  it  was  strongly  encouraged  by  the  military  at  that 
time. 

I  regret  to  inform  the  gentleman  that  I  just  do  not  have  that  figure 
at  my  disposal  right  now. 

Mr.  Wiggins.  Well,  I  can  supplement  your  personal  knowledge. 
A  national  service  life  insurance  policy  was  an  optional  right  which 
servicemen  had  the  privilege  of  subscribing  to  if  they  wished.  It  -was  a 
term  life  insurance  policy.  The  usual  face  amount  was  $10,000.  It 
might  have  been  possible  to  take  out  a  lesser  amount,  but  that  was  the 
maximum  then  and,  so  far  as  I  know,  is  still  the  maximum.  The  cost 
of  that  policy  was  charged  directly  to  the  serviceman  and  he  paid  for 
it 

Mr.  Nichols.  Yes,  sir. 

Mr.  Wiggins  [continuing].  Without  Federal  contribution  at  all 
and  the  amount  was  based  upon  actuarial  determinations  involving 
age  and  other  factors.  My  recollection  is  that  in  my  case  it  was  $6, 
$7,  or  $8,  a  month  for  $iO,000  of  national  service  life  insurance.  It 
is  your  best  recollection  that  the  policy  which  I  have  just  described 
is  still  in  force? 

Mr.  Nichols.  It  is  my  recollection  that  it  is,  yes,  sir. 

Mr.  Wiggins.  Well,  I  think  that  reflects,  then,  a  measure  of  the  na- 
tional concern  for  the  survivors  of  servicemen  who  were  killed  while 
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serving  their  country  in  terms  of  dollars.  It  is  $10,000  without  contri- 
bution at  all  by  their  employer,  the  Federal  Government.  It  is 
evident,  therefore,  that  what  we  envisage  in  this  legislation  for 
State  and  local  law  enforcement  officers  is  a  considerably  greater 
benefit  than  we  provide  for  our  own  employees;  namely,  service- 
men. Is  that  not  true  and  would  you  comment  on  the  logic  of  that? 
Mr.  Nichols.  Well,  Mr.  Wiggins,  I  do  not  know  that  I  can  go 
further  into  the  logic  of  it,  other  than  just  to  say  this  to  you,  and  I 
believe  the  gentleman  would  agree  with  me.  It  is  awfully  difficult 
being  a  police  officer  in  these  days  and  times.  I  could  not  be  one.  You 
and  I  liave  seen  them  spat  upon  out  here  on  the  front  steps  of  this 
Capitol  and  called  all  sorts  of  names.  The  gentleman  from  Utah,  I 
think,  had  a  very  good  description  of  the  way  police  officers  are  looked 
at  by  some  segments  of  our  society  and  this  is  regrettable.  They  are 
our  first  line  of  defense  in  many,  many  respects  and  I  belicA^e  that 
this  Congress,  and  I  believe  that  the  American  public  shares  a  respon- 
sibility of  saying  to  these  guys,  we  aj^preciate  the  job  that  you  do  for 
us.  That  is  the  wa}^  I  feel  about  them.  I  sleep  better  every  night  because 
there  is  a  patrol  car  driving  back  and  forth  down  my  road  routinely 
and  I  would  not  want  to  comment  further  on  the  differences  that  you 
seem  to  view  in  the  dependents  of  a  meml^er  of  the  armed  services 
vis-a-vis  the  dependents  of  a  man  in  uniform  in  the  police  forces. 

Mr.  EiLBERG.  Would  the  gentleman  yield  ? 

Mr.  Nichols.  I  just  think  it  is  in  order. 

Mr.  Wiggins.  I  yield. 

Mr,  EiLBERG.  If  you  were  to  ask  me  that  question  and,  of  course, 
we  will  get  into  this  in  the  executive  session,  Mr.  Wiggins,  my  an- 
swer would  include  that  we  are  faced  with  two  entirely  different  sit- 
uations, that  of  the  serviceman  and  that  of  the  police  officer.  I  am  con- 
cerned and  I  know  all  of  us  are  concerned  with  crime  and  the  appar- 
ently rising  rate  of  crime.  Sometimes  we  talk  about  the  rate  being 
less  than  the  year  before  but  the  fact  is  that  crime  is  perhaps  the  prime 
issue  or  maybe  the  second  or  third  most  important  issue  facing  our 
country  today.  And  I  view  crime  as  a  national  issue  and,  therefore, 
one  that  deserves  special  treatment.  And  if  by  what  we  are  doing,  we 
are  helping  to  fight  crime,  I  am  supporting  the  concept  of  the  bill 
and  I  am  not  sure  that  it  necessarily  relates  to  the  serviceman 
question. 

Now.  of  course,  we  could  argue  this  back  and  forth,  but  I  just 
wanted  to  know. 

Mr.  Keating.  Will  the  gentleman  yield,  or  do  you  want  to  respond  ? 

Mr.  Wiggins.  Well,  I  will  not  respond  because  T  am  not  the  wit- 
ness but  maybe  I  can  elicit  an  answer  from  the  witness.  Is  it  your  view 
that  the  enactment  of  this  legislation  will  in  any  way  reduce  the  risk 
to  police  officers  ? 

]^Ir.  Nichols.  No,  sir,  I  do  not  believe  it  would  reduce  the  risk. 

Mr.  Wiggins.  Is  that  not  an  adequate  response,  Mr.  Chairman  ? 

Mr.  Nichols.  I  do  not  believe  it  would  reduce  the  risk  to  police  of- 
ficers. But.  I  believe  it  would  be  very  much  appreciated  by  those  people 
who  wear  the  uniform. 

Mr.  Wiggins.  Well,  there  is  no  question  about  that. 

Is  it  your  view  that  if  this  legislation  were  enacted,  the  good  will 
toward  a  police  officer  would  be  enhanced  by  those  who  spit  upon  him 
now  ? 
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Mr.  Nichols.  I  think  it  would  to  some  measure  or  degree  be  en- 
hanced in  the  public  eye ;  not  with  these  people  out  here  on  the  front 
steps  of  the  Capitol,  Mr.  Wiggins.  I  am  not  sure  we  could  change  their 
viewpoint. 

Mr.  Wiggins.  Well,  if  it  is  desirable  to  reward  the  police  officer  by 
indicating  a  public  appreciation  of  his  service,  would  it  not  be  more 
meaningful  to  give  him  $50,000  while  he  is  alive  in  expression  of 
our  appreciation  rather  than  give  it  to  his  widow  ? 

Mr.  Nichols,  I  would  not  want  to  do  it  that  way,  Mr.  Wiggins.  I 
think  this  would  be  the  wrong  way  to  do  it.  I  think  that  you  are  get- 
ting into  the  area  that  you  just  expressed  with  Mr.  Owens  some  con- 
cern about,  that  we  might  get  into  a  police,  a  Federal  police  system, 
and  I  am  very  much  against  that.  It  ought  to  be  at  the  local  level.  I 
strongly  support  a  local  police  force. 

Mr.  Wiggins.  Now,  Mr.  Owens  made  a  strong  point,  if  not  the  cen- 
tral point  of  his  testimony,  that  this  legislation  would  aid  in  the  re- 
cruitment of  police  officers  by  generally  enlargmg  the  total  compen- 
sation package,  and  making  it  more  attractive  for  a  police  officer  to 
undertake  that  profession.  In  your  work  as  a  member  of  the  Armed 
Services  Committee,  you  have  been  dealing  with  the  problem  of  re- 
cruitment? 

Mr.  Nichols.  Yes,  sir. 

Mr.  Wiggins.  And  yet,  as  I  understood  you,  you  have  not  even  dealt 
with  the  problem  of  death  benefits  ? 

Mr.  Nichols.  No,  sir. 

Mr.  Wiggins.  Do  I  understand  from  that,  that  death  benefits  have 
not  been  a  material  consideration  in  recruitment  as  far  as  the  armed 
services  are  concerned  ? 

Mr.  Nichols.  Mr.  Wiggins,  I  do  not  share  all  of  the  enthusiasm 
that  my  colleague  who  testified  previously  did  on  the  package  that  we 
are  considering  here  being  a  great  boom  toward  recruitment.  I  think 
it  is  the  take-home  pay  and  this  is  the  area  that  we  have  addressed,  as 
you  know,  in  the  Armed  Services  Committee.  We  have  doubled  the 
pay  of  the  soldier  in  order  to  entice  him  into  an  all-volunteer  concept. 

Mr.  Wiggins.  I  conclude  that 

Mr.  Nichols.  And  we  have  gone  about  as  far  as  we  could  go  in  field, 
I  might  say. 

Mr.  Wiggins  [continuing].  I  would  conclude  that  if  Congress 
wished  to  address  itself  to  the  problem  of  recruitment  that  we  ought 
to  be  talking  in  terms  of  increasing  the  take-home  pay  of  police  officers 
rather  than  increasing  the  death  benefit  package. 

Mr.  Nichols.  I  am  m  agreement  with  you,  Mr.  Wiggins. 

Mr.  Wiggins.  That  is  all  the  questions  I  have. 

Mr.  EiLBERG.  Thank  you,  Mr.  Wiggins. 

Mr.  Fish? 

Mr.  Fish.  I  would  just  like  to  ask  the  witness  if  he  would  not  agree 
that  one  difference  between  the  national  service  life  insurance  and 
the  coverage  of  this  bill,  is  that  in  this  bill,  the  gratuity  does  not  come 
into  play  unless  the  death  results  from  injury  in  the  performance  of 
duty,  whereas  the  national  service  life  insurance— and  many  of  us 
still  have  it  after  25  years,  after  we  are  out  of  uniform — that  benefit 
remains  for  our  deaths  from  any  natural  cause  ? 


61 

Mr.  Nichols.  Well,  those  that  continue  to  carry  the  coverage,  this 
would  be  true ;  yes,  sir. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

Mr.  EiLBERG.  Ms.  Holtzman,  do  you  have  any  questions  ? 

Ms.  PToLTZMAN.  No,  I  don't,  Mr.  Chairman. 

Mr.  EiLBERG.  Mr.  Nichols,  we  thank  you  very  much. 

Mr.  Nichols.  I  thank  the  chairman  and  the  committee  for  your 
time.  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  William  Nichols  follows :] 

Statement  of  the  Hon.  William  Nichols,  a  Representative  in  Congress  From 

THE  State  of  Alabama 

?.Ir.  Chairman,  it  is  indeed  a  privilege  to  have  the  opportunity  to  appear  before 
this  distinguished  subcommittee  to  testify  in  behalf  of  the  Public  Safety  Officers 
Benefit  Act,  H.R.  12.  As  the  sponsor  of  H.R.  874,  which  is  almost  identical  to  the 
legislation  now  under  study  by  this  body.  I  certainly  want  to  go  on  record  ex- 
pressing my  wholehearted  support  for  the  concept  of  providing  financial  com- 
pensation to  the  widows  and  dependents  of  public  safety  officers  icilled  in  the  line 
of  duty. 

No  amount  of  money  can  relace  a  husband  or  father  who  pays  the  supreme 
sacrifice  for  society,  but  the  $50,000  compensation  provided  for  in  the  legislation 
will  enable  the  survivors  to  make  a  new  beginning.  It  can  enable  the  widow  to 
provide  for  her  family's  well-being,  it  can  enable  the  children  to  further  their 
education  and — in  an  abstract  sense — it  can  show  the  family  that  Americans  care 
about  their  public  safety  officers. 

AVhen  the  average  citizen  spots  a  fire,  he  naturally  calls  the  fire  department  and 
these  public  servants,  either  professional  or  volunteer,  respond  without,  in  many 
cases,  knowing  the  nature  of  the  call.  They  leave  the  fire  station,  their  homes  oV 
their  businesses  with  the  full  knowledge  that  they  might  not  return  and,  accord- 
ing to  the  International  Association  of  Firefighters,  approximately  200  of  them 
did  not  return  in  1972. 

Likewise,  the  police  officer  never  knows  what  he  is  going  to  be  facing  when  he 
goes  on  duty.  He  is  well  aware  of  the  fact  that  he  might  be  shot  while  investigat- 
ing a  crime,  while  stopping  an  automobile  for  a  simple  traffic  violation  or  from 
ambush  while  on  patrol.  On  October  25,  1972.  Officer  Israel  Gonzales  of  the 
Arlington  County  Police  Department  walked  into  a  branch  bank  in  nearby 
Crystal  City  while  making  an  investigation.  Officer  Gonzales  walked  into  the 
bank  while  a  robbery  was  in  progress  and  after  firing  several  shots  at  two  of  the 
bandits,  he  was  shot  in  the  back  by  a  third  assailant  and  died  instantly.  Officer 
Gonzales  began  his  day  on  October  25,  in  the  same  way  most  of  us  do.  However, 
we  all  returned  home  that  night :  he  did  not.  In  addition  to  Officer  Gonzales,  111 
of  his  colleagues  did  not  return  home  in  1972. 

Mr,  Chairman.  I  am  very  concerned  about  the  future  of  the  families  of  112  law 
enforcement  officers  and  200  firemen  who  gave  their  lives  while  protecting  society 
during  1972. 1  am  sure  that  many  of  these  officers  did  not  have  adequate  insurance 
to  provide  for  all  the  needs  of  their  families.  In  order  to  assure  that  the  sur- 
vivors of  these  public  servants  do  not  face  economic  hardships  in  the  future,  I 
endorse  the  legislation  now  being  considered  by  this  subcommittee. 

Mr.  Chairman,  I  am  no  stranger  to  the  concept  embodied  in  this  legislation.  In 
1965,  while  a  Member  of  the  Alabama  State  Senate,  I  introduced  similar  legisla- 
tion providing  ,$10,000  compensation  to  surviving  widows  and  orphans  of  firemen 
and  policemen.  This  is  Alabama  law  today  and  of  all  the  legislation  I  have  spon- 
sored. I  am  perhaps  proudest  of  this  particular  bill.  It  is  my  fervent  hope  that  this 
legislation  will  be  approved  by  this  body  and  will  go  to  become  Federal  law. 

Mr.  EiLBERG.  I  do  not  believe  our  colleacfue.  the  Honorable  Frank  E. 
Denholm,  has  a  prepared  statement  but  I  will  recognize  him  briefly  at 
this  time. 

Did  you  wish  to  make  a  very  brief  statement,  Congressman  ? 
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TESTIMONY  OF  HON.  FRANK  E.  DENHOLM,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  SOUTH  DAKOTA 

Mr.  Deniiolm.  Yes,  if  I  may,  Mr.  Chairman. 

Mr.  Chairman,  and  members  of  the  committee,  I  am  a  cosponsor  of 
the  leo^islation  before  you  today. 

Mr.  EiLBERG.  Which  legislation  ?  We  are  covering  two  subjects  today. 

Mr.  Denholm.  Yes,  both  of  the  proposals. 

Mr.  EiLBERG.  On  both  ? 

INIr.  Denholm.  I  am  a  cosponsor  of  both. 

Mr.  EiLUERr,.  The  Public  Safety  Officers'  Benefits  Act  and  the  bill  of 
rights? 

Mr.  Denholm.  Yes.  I  concur  %Yith  my  colleagues  in  support  of  this 
legislation  for  several  reasons,  but  I  must  explain  at  the  outset  that 
I  am  a  former  police  officer  and  a  former  FBI  agent  and  I  will  en- 
deavor to  be  objective  in  my  testimony. 

I  do  know  the  need  for  this  legislation.  I  concur  with  my  colleagues 
in  their  testimony  in  support  thereof. 

]\rr.  EiLBERG.  In  view  of  your  experience,  I  want  to  ask  one  or  two 
questions  of  you. 

If  we  pass  legislation  of  the  kind  contemplated  by  the  various  bills, 
the  administration  bill,  Congressman  Rodino's  bill,  and  so  forth,  with 
respect  to  benefits  to  next  of  kin,  do  you  think  it  should  be  limited  to 
benefits  following  death  as  a  result  of  a  criminal  act  or  death  resulting 
in  line  of  duty  ? 

Mr.  Denholm.  I  prefer  the  broader  concept  for  the  reason  that  the 
mobility  of  crime  today  knows  no  limit.  It  does  not  stop  at  the  city 
limits ;  it  does  not  stop  "at  the  county  line ;  it  does  not  stop  at  the  State 
line.  I  believe  this  is  an  honest  approach  to  revenue  sharing.  There 
has  been  much  discussion  about  revenue  sharing  for  the  benefit  of 
the  people  at  the  local  level.  A  high  percentage  of  police  officers  live  a 
lifetime  of  public  service  without  requesting  the  Federal  Government 
for  one  cent.  It  has  been  reported  that  110  or  111  police  officers  were 
killed  last  year.  That  is  a  small  percentage  of  the  total  number  of 
police  officers.  However,  it  is  ample  evidence  of  the  hazard  and  the 
mobility  of  crime  across  the  country.  Crime  occurs  most  often  in  the 
dark.  Crime  transgresses  State  lines,  county  lines,  city  lines. 

Mr.  EiLBERG.  If  I  may  interrupt,  I  am  asking  whether  there  should 
be  coverage  in  the  line  of  duty,  even  though  a  criminal  act  may  not 
have  occurred  ?  What  is  your  reaction  ? 

Mr.  Denholm.  Protection  should  be  extended  to  officers  in  the  line 
of  duty.  The  concept  of  "in-line-of-duty"  must  be  carefully  defined 
but  the  protection  should  extend  to  those  officers  in  the  line  of  duty. 

Mr.  EiLBERG.  One  other  question :  From  the  point  of  view  of  the 
possible  law  enforcement  recruit,  whether  policeman  or  fireman,  and 
as  a  former  FBI  agent  and  police  officer,  to  what  extent  do  you  think 
these  additional  benefits,  fringe  benefits  would  be  an  item  of  consider- 
ation by  the  fellow  or  the  woman  who  might  be  entering  and  also 
possibly  to  the  members  of  his  family  ?  As  we  know^,  the  decision  to 
go  into  an  occupation  is  very  often  a  family  decision  rather  than  per- 
haps the  recruit  individually.  A'V^at  effect  do  you  think  this  legislation 
would  have  on  the  individual  if  it  were  to  be  adopted  ? 
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:Mi-.  Dexiiolm.  An  oflicer  is  subeonscioiisl}^  always  concerned  aboiit 
security  for  himself  and  security  for  his  loved  ones— security  for  his 
family.  I  was  trained  that  the  other  fellow  always  had  the  first  oppor- 
tunity for  the  deadly  move  and  from  then  on  fair  play  prevailed. 
Every  police  officer  has  a  constant  concern  for  security — that  concern 
is  not  easily  explained.  He  may  be  on  duty  for  days  or  months  or 
j-ears,  and  never  be  endangered,  but  he  never  knows  when  he  is  about 
to  be  shot.  The  protection  and  security  as  proposed  in  theleirisla- 
tion  before  you  would  be  an  incentive  to  every  officer  to  discharge 
the  essential  duties  of  his  office  imposed  upon  him  by  law  with  a 
conscious  sense  of  security  in  tlie  line  of  duty.  So.  I  think  it  is  a 
very  material  part  of  his  performance  in  the  public  interest. 

Mr.  EiLBERO.  Thank  vou,  ]\Ir.  Denholm. 

Are  there  questions  from  any  other  members  of  the  subcommittee? 
Mr.  Wiggins  ? 

]Mr.  Wiggins.  Thank  you,  Mr.  Chairman. 

I  would  like  to  call  on  your  experience  as  an  FBI  officer.  "WHiat  are 
the  death  benefits  payable  to  FBI  officers  ? 

Mr.  Dexiiolm.  I  resigned  from  the  Bureau  in  Los  Angeles  in  lOGl 
and,  at  that  time,  it  was"$10,000,  but  I  think  it  has  been  increased  sub- 
stantiallv  since  then. 

Mr.  Wtggixs.  Is  it  in  the  form  of  a  gratuity  ? 

Mr.  Dexholm.  No. 

Mv.  WiGGixs.  Do  you  pay  premiums  for  it  ? 

]\f  r.  Denholm.  Yes. 

Mr.  Wic^.iNS.  It  is  an  insurance  policj'  ? 

Mr.  Denholm.  Yes. 

Mr.  Yt'^ioGixs.  Is  it  a  lumji  sum  payment  ? 

Mr.  Dexiiolm.  Yes.  It  is  term  insurance.  However,  it  seems  to  me 
optional  plans  are  also  available  but  I  cannot  be  certain  as  to  the 
benefits  thereof. 

Mr.  Wiggins.  Does  the  Federal  Government  contribute  to  the  cost  of 
that  insurance? 

Mr.  Denholm.  I  am  sure  the  Government  did  contribute  to  the 
cost  of  the  protection  extended. 

INIr.  Wiggins.  In  the  State  of  South  Dakota,  are  death  benefits  in  the 
form  of  gratuities  or  otherwise  commonly  payable  to  State  and  local 
police  offi-cers? 

Mr.  Denholm.  Not  as  a  matter  of  public  policy  or  law. 

ISIr.  Wiggins.  That  is  all  the  questions  I  have. 

Mr.  R.MLSBACK.  Could  I  just  ask  one  ? 

INIr.  EiLiiERG.  ]Mr.  Railsback? 

Mr.  Rait  SBACK.  I  want  to  congratulate  you  on  your  statement,  and  I 
want  to  ask,  in  your  experience  with  other  law  enforcement  officers, 
did  you  find  much  moonlighting?  In  other  words,  police,  State,  or 
local,  particularly  police  officers  that  had  more  than  one  job? 

Mr.  Deni[olm.  Yes.  indeed.  I  think  it  is  common  knowledcfe  that 
police  officers  are  underpaid,  particularly  at  the  State  and  local  level. 

I  found  State  and  local  officers  to  be  willino;  to  cooperate  with  Fed- 
eral officers  at  all  times  from  here  to  San  Francisco  and  across  the 
country.  There  was  an  excellent  relationship  between  the  FBI  and 
State  and  local  officers,  and  many  times  the  policemen  would  volun- 
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teer  services,  the  highway  patrolmen  wovild  volunteer  services  with 
us  on  Federal  investigations.  The  local  officers  are  interested  in  stop- 
ping a  Federal  fugitive  as  much  so  as  a  State  or  local  man.  That  is 
what  you  should  consider  and  recognize  in  your  deliberations  on 
this  proposed  legislation.  Crime  knows  no  limits  of  geographical 
areas.  Crime  is  a  national  problem  in  this  country. 

Mr.  Railsback.  Was  it  also  true,  and  is  it  still  true,  that  in  South 
Dakota,  which  you  are  familiar  with,  the  benefits  derived  by  a  police 
officer  working  in  a  small  community  might  be  very  much  different 
than  a  police  officer  working  for  a  large  municipal  department  or  is  it 
true  that  there  is  not  much  uniformity  as  far  as  benefits  for  local 
police  officers  are  concerned. 

Mr.  Denholm.  Yes,  that  is  exactly  true.  In  fact,  the  night  police- 
man might  be  the  same  person  that  works  for  the  street  department 
during  the  day.  His  benefits,  income  and  security  are  proportionately 
smaller  than  an  officer  of  a  large  metropolitan  area  that  does  have 
something  equivalent  to  a  civil  service  system  with  retirement  bene- 
fits. Nonetheless,  the  officer  in  a  small  community  is  exposed  to  the 
same  dangers.  If  the  Federal  fugitive  or  criminal  flees  through  a 
small  town  at  night  and  decides  to  "knock  off''  a  local  drugstore  for 
drugs,  or  to  case  the  bank  or  commit  homicide  the  person  in  his 
path  may  be  killed  in  South  Dakota  as  quickly  as  an  officer  in  Man- 
hattan, N.  Y.  Crime  is  the  same  no  matter  where  it  occurs.  The  mobility 
of  crime  and  the  criminal  is  the  problem  of  us  all. 

Mr.  Railsback.  That  is  all. 

Mr.  Wiggins.  Would  you  yield  just  for  a  second  ? 

Mr.  Railsback.  I  am  sorry.  I  want  to  yield  to  my  colleague  from 
California. 

Mr.  Wiggins.  Just  one  question. 

I  wanted  to  explore  further  your  use  of  the  revenue-sharing  concept 
as  a  justification  for  a  program  such  as  this.  It  is  my  understanding, 
and  I  think  generally  understood,  that  the  purpose  of  revenue  shar- 
ing is  to  provide  funds  to  units  of  local  government  so  that  they  may 
determine  their  own  priorities  and  take  care  of  their  needs  accord- 
ingly. It  is  to  be  distinguished  from  categorical  aid  programs  where 
the  Federal  Government  determines  the  priority  and  pours  money 
into  a  specific  program.  Is  it  your  belief  that  if  units  of  local  govern- 
ment were  given  a  sum  of  money  equivalent  to  the  total  cost  of  this 
program,  that  they  would  select  as  their  priority  the  placing  that 
money  into  death  benefits  for  police  officers  ? 

Mr.  Denholm.  No. 

Mr.  Wiggins.  I  do  not  think  so  either. 

Mr.  Denholm.  I  think  history  is  evidence  to  the  contrary.  Local 
officials  of  a  majority  of  the  local  governing  units  often  seek  to  em- 
ploy officers  of  the  law  at  the  lowest  salary  level  possible  to  keep  the 
peace  and  quiet  of  their  respective  communities. 

Mr.  Wiggins.  I  totally  agree  with  that.  I  would  think  that  this 
program  is  exactly  the  antithesis  of  a  revenue-sharing  concept.  It  is 
a  classic  example  of  a  categorical  aid  program,  which  directs  Federal 
money  into  a  specific  activity. 

]\Ir.  Denholm.  I  am  simply  saying  that  these  proposals  underwrite 
the  hazard  but  do  not  necessarily  expend  money.  If  we  had  this  pro- 
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gram,  Mr.  Wiggins,  it  would  be  a  sense  of  security  to  those  in  hazard- 
ous duty  without  an  annual  capital  outlay  on  the  part  of  the  Federal 
Government. 

Mr.  EiLBERG.  Any  otlier  questions  ? 

Ms.  HoLTZMAN.  Air.  Chairman  ? 

Mr.  EiLBERG.  Ms.  Holtzman  ? 

Ms.  Holtzman.  Thank  you.  I  gather  from  your  testimony  that 
if  this  matter  were  left  up  to  the  States,  as  it  is  now,  that  they  would 
not  consider  this  a  high  priority,  is  that  correct? 

Mr.  Denholm.  That  has  been  the  practice  in  the  past.  Therefore, 
this  legislation  has  been  introduced  for  your  consideration.  There  is 
much  evidence  indicating  that  hamlets  and  towns  and  villages  and 
small  cities  across  the  country  have  not  placed  a  high  priority  on 
law  enforcement  until  after  a  crime  occurs.  And  for  a  while  there 
will  follow  an  infamous  crime,  a  barrage  of  newspaper  articles  and 
headlines  and  then — forgotten.  It  has  i3een  my  experience  in  being 
a  State  and  local  officer,  and  in  being  a  Federal  officer  that  public 
concern  is  much  the  same  all  across  the  country. 

Ms.  Holtzman.  What  would  you  say  are  the  main  reasons  for  the 
need  for  this  legislation  on  a  Federal  basis? 

Mr.  Denholm.  Well,  first  of  all,  the  police  officer  is  generally  re- 
garded with  a  similarity  of  a  dog.  I  say  that  having  been  a  police 
officer  for  many  years  of  my  adult  life.  He  is  man's  best  friend,  he 
is  seldom  wanted  unless  he  is  called  and  when  he  is  called  he  is  sup- 
posed to  be  there  at  once  and  without  cause  for  delay.  Now,  you  can 
have  peace  and  quiet  in  your  community  for  days  and  nights  and 
years.  But,  let  some  small  child  be  molested  or  hurt  or  injured,  or  a 
bad  accident  or  a  crime  occur  and  all  of  a  sudden  the  police  officer  is 
the  focal  point  of  public  concern  and  criticism.  He  may  be  the  only 
one  there,  and  like  I  said,  in  a  small  town  he  may  by  day  be  work- 
ing with  the  street  department  and  by  night  he  is  the  police  officer, 
It  is  a  budgetary  problem  in  small  towns  and  this  is  one  area  that 
budget  priorities  erode  until  crime  occurs. 

Ms.  Holtzman.  Well,  would  you  say  that  the  need  for  such  death 
benefits  would  be  greater  in  rural  areas  of  this  country  than  in  urban 
areas  ? 

Mr.  Denholm.  I  do  not  think  it  would  make  any  difference  for  the 
reasons  that  I  have  previously  stated,  and  that  is,  that  if  you  are  dead 
it  makes  no  difference  whether  you  are  a  police  officer  in  Manhattan 
or  in  a  small  town  in  South  Dakota.  If  you  have  been  shot,  you  are 
shot,  and  the  mobility  of  crime  today  is  not  limited  to  any  geograph- 
ical area. 

Ms.  Holtzman.  Do  you  have  any  information  on  the  average  cov- 
erage of  life  insurance  policies  carried  by  police  officers  ? 

Mr.  Denholm.  I  could  not  intelligently  give  you  any  statistical  in- 
formation except  that  the  officers  that  I  know  cannot  afford  to  buy 
very  much.  They  usually  buy  the  most  coverage  at  the  least  possible 
cost. 

Ms.  Holtzman.  But,  you  would  not  have  any  idea  what  that  cov- 
erage on  an  average  would  be  ? 

Mr.  Denholm.  No,  I  cannot  answer  or  respond  to  that  question 
with  statistical  data  but  I  have  never  known  a  police  officer  to  be 
over  insured. 
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Ms.  HoLTZMAN.  Conld  you  think  of  any  other  way  of  encouraging 
States  to  show  more  serious  concern  for  providing  death  benefits  than 
through  an  outright  grant  proposal  ? 

INIr.  Deniiolm.  The  local  and  State  governments  and  even  the 
Federal  Government  have  recognized  in  recent  years  the  importance 
of  law  enforcement  and  personnel  performance  thereof.  It  is  because 
of  the  mobility  of  crime,  particularly,  the  drug  trafficking  that  is 
occuring  with  rapidit}^  in  the  schools.  As  law  enforcement  is  improved 
'and  increased  against  crime  in  industrialized  urban  centers — the 
'criminal  is  moving  into  the  rural  areas.  And,  again,  crime  knows  no 
limitations — the  criminal  goes  where  the  market  is  favorable  for 
his  expertise,  and,  of  course,  we  have  banks  and  stores  that  are  robbed 
in  rural  areas  by  the  expert  criminals  that  travel  from  the  urban 
centers  to  rural  and  suburban  communities  and  then  retreat  to  the 
masses  of  the  industrialized  urban  centers.  I  think  that  the  bill  pro- 
vides a  wonderful  opportunity  for  the  cooperative  effort  of  Federal, 
State  and  local  governments  to  provide  security  to  the  officers  of  the 
law  and  to  the  dependents  thereof.  I  am  hopeful  that  you  will 
favorably  and  promptly  report  the  pending  legislation  accordingly. 

Ms.  HoLTZMAx.  Thank  you,  Mr.  Chairman. 

Mr.  EiLBERG.  Thank  you  very  much,  Mr.  Denholm. 

Mr.  Denkolm.  Tliank  you,  Mr.  Chairman,  and  thank  you,  members 
of  the  committee. 

Mr.  EiLBERG.  I  would  like  to  announce  to  the  members  of  tlie  sub- 
committee and  to  the  folks  in  the  room  that  we  will  have  to  adjourn  at 
approximately  12,  and  very  probably  we  will  have  testimony  beyond 
12  o'clock  and  our  present  plans  are  to  resume  at  2 :30  since  some  of  the 
members  have  other  oliligations  in  the  meanwhile.  I  think  that  we 
should  immediately  .to  back  to  the  scheduled  witnesses  as  we  are  not 
being  quite  fair  to  them  by  recognizing  the  ]\fembers  who  have  not 
specificany  requested  time.  However,  we  certainly  want  to  hear  from 
every  single  Member  of  Congress  who  wants  to  testify. 

I  would  like  to  recoo;nize  now  the  witness  who  appears  next  on  the 
schedule,  a  member  of  the  Judiciary  Committee,  a  form.er  member  of 
this  subcommitte.  and  a  Member  who  was  involved  with  this  com- 
mittee when  the  bill  passed  the  House  last  Congress  and  we  welcome 
our  colleague.  Congressman  Lawrence  Hogan. 

TESTIMONY  OF  HON.  LAWRENCE  J.  HOGAN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Mr.  HooAN.  Thank  you,  IVIr.  Chairman. 

In  the  interest  of  conservinc  tlrie  subcommittees  time,  I  request  that 
mv  statement  be  made  a  part  of  the  record. 

Mr.  Eii.RERG.  It  will  be  made  a  part  of  the  record. 

FThe  prepared  statement  of  Hon.  Lawrenr-e  J.  Hooran  is  at  p.  77.] 

Mr.  HoGAN,  I  will  make  some  brief  comments  and  then  be  available 
for  any  questions  the  members  of  the  subcommittee  might  have. 

As  the  chairman  observed,  this  subcommittee  approved  and  the  full 
committee  approved  sim.ilar  benefit  legislation  in  the  last  Congress. 
Unfortunately,  it  did  not  reach  enactment  into  law.  I  think  it  is  lesns- 
lation  long  overdue.  I  would  like  to  say  that  I  think  these  two  bills, 
and  I  am  a  cosponsor  of  and  enthusiastic  endorse  both. 
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Mr.  EiLBERG.  Mr.  Hogaii,  there  are  really  three  versions.  There  is 
the  bill  that  was  identical  to  the  House-passed  version,  the  administra- 
tion bill  and  the  bill  that  passed  the  Senate. 

Mr.  HoGAN.  Mine  is  the  Public  Safety  Officer's  Benefit  Act  of  1973, 
H.E.  6449,  and  the  bill  of  rights 

Mr.  EiLBERG.  Excuse  me. 

Mr.  HoGAN  [continuing] .  H.R.  4600. 

Mr.  EiLBERG.  Thank  you. 

Mr.  HoGAN.  I  think  one  is  a  tangible  demonstration  of  the  gratitude 
that  the  American  public  has  for  police  and  firemen  and  the  other  is 
more  intangible.  We  all  know  that  some  among  the  news  niedia  have 
been  \erj  prone  to  criticize  police  and  give  airing  to  the  wildest  kind 
of  charges  against  police  officers,  and  the  police  officer  has  seldom  had 
an  opportunity  to  respond.  He  has  always  been  assumed  guilty  until 
proven  otherwise. 

So,  the  bill  of  rights  tries  to  respond  to  that  problem  by  giving  him 
certain  protections  that  he  does  not  now  have  in  many  areas. 

The  other  bill,  the  $50,000  benefit  legislation  is,  I  think,  vitally  nec- 
essary, not  only,  as  some  previous  witnesses  have  indicated,  to  en- 
con  rasre  people  to  come  into  police  work  and  fire  work,  but  because  it 
is  just.  There  is  some  question  about  the  jurisdictional  involvement^  of 
the  Federal  Government  in  this  area,  but  in  my  own  mind,  I  justify 
this  on  the  basis  that  police  and  firemen  are  out  there,  defending  the 
security  of  the  country.  This  was  certainly  evident  during  riots  a  few 
years  ago  in  various  parts  of  the  country.  I  think  the  Federal  Govern- 
ment itself  had  an  interest  in  the  work  of  the  police  and  firemen  under 
those  circumstances. 

But.  I  would  like  to  allude  to  something  in  connection  with  Mr.  Wig- 
gins" questioning  of  one  of  the  previous  witnesses.  All  of  us  recognize 
that  a  voung  man  starting  out  in  a  career,  and  we  probably  were  no 
exceptions  ourselves,  is  not  thinking  about  insurance  or  retirement  or 
future  benefits  for  his  family.  That  is  just  not  one  of  his  priority  items, 
because  he  assumes  that  he  is  going  to  live  to  a  ripe  old  age,  and  none 
of  us  like  to  think  that  the  contrary  might  be  true. 

For  the  most  part,  the  police  officer  and  fireman  is  starting  out  in  his 
career  and  his  average  age  is  younger  than  in  most  other  occupations. 
He  is  not  really  concerned  about  one  aspect  of  benefits  as  much  as  he 
is  concerned  with  pay  and  other  provisions.  But,  I  think  we  have  to 
help  to  fill  that  gap,  not  for  his  benefit,  but  for  the  benefit  of  the  sur- 
vivors of  the  police  and  firem.en  who  die  in  tlie  line  of  dutv.  There  have 
been  so  many  heartrending  cases  that  this  subcommittee  had  brought 
before  it  durin.qr  hearings  on  this  legislation  in  the  last  Congress.  There 
is  a  real  gap.  There  is  a  real  need  for  this  kind  of  payment  because 
most  communities  do  not  have  this  kind  of  death  benefit  for  survivors. 
As  a  consequence,  citizen  srroups  and  business  and  professional  men 
have  gotten  together  in  various  parts  of  the  country  and  have  solicited 
funds  voluntarily  in  order  to  make  some  kind  of  a  payment  to  them.  I 
do  not  think  this  is  right  because  it  is  very  sporadic;  it  is  very  in- 
definite. I  would  hope  that  we  would  uniformly  approve  this  $50,000 
pavment. 

Mr.  En  RERG.  Now,  which  of  the  possible  approaches  are  you  suggest- 
irtcr.  ]Vfr.  Hogan? 

Mr.  HoGA^r.  T^ow,  what  is  it  the  Chair  is  askinq- ? 


Mr.  EiLBERG.  Are  we  speaking  of  limiting  it  to  death  resulting  from 
criminal  acts,  or  are  we  speaking  of  line  of  duty,  or  what  ? 

Mr.  HoGAN.  The  chairman  may  recall  that  my  own  personal  prefer- 
ence is  for  death  in  the  line  of  duty.  However,  I  realize  that  in  this  kind 
of  legislative  arena  that  compromise  is  often  necessary.  I  think  a  police 
officer  who  is  killed  in  an  automobile  accident  responding  to  call  during 
the  course  of  his  work,  is  just  as  entitled  to  this  benefit.  He  is  just  as 
dead  as  the  police  officer  who  is  shot  by  a  criminal  in  the  process  of 
committing  a  criminal  act.  So,  I  would  prefer  to  broaden  it  to  include 
within  the  line  of  duty. 

Mr.  EiLBERG.  And  what  law  enforcement  officers  would  you  include? 
Would  you  include  firemen  ? 

Mr.  HoGAN.  I  would  include  firemen  and  policemen. 

Mr.  EiLBERG.  And  how  far  beyond  would  you  go  ? 

Mr.  HoGAN.  I  am  sorry  ? 

Mr.EiLBERG.  Well,  probation  officers,  prison  guards,  wardens — you 
name  it  ? 

Mr.  HoGAN.  I  would  say  you  could  make  a  case  for  the  risk  involved 
in  these  various  occupations.  But,  beginning  with  the  first  step,  I  think 
we  ought  to  exclude  all  but  the  policemen  and  the  firemen  at  this  point. 

Mr.  En.BERG.  Do  you  believe  that  volunteer  policemen  or  firemen 
should  be  included  ? 

Mr.  HoGAN.  Yes,  I  do. 

Mr.  EiLBERG.  Do  you  feel  that  there  is  any  danger  that  this  is  a  move 
in  the  direction  of  a  national  police  force  ? 

Mr.  HoGAN.  No,  I  do  not  think  so,  Mr.  Chairman,  because  it  in  no 
way  involves  the  Federal  Government  in  the  administration  of  the 
local  police  department.  This  is  a  benefit  to  the  individual  officer  and 
not  to  the  department  and  in  no  way  gets  involved  in  the  operation  of 
the  local  department. 

Mr.  EiLBERG.  So  you  would  not  include  a  volunteer  law  enforcement 
officer,  is  tliat  correct  ? 

Mr.  HoGAN.  Yes,  I  would. 

Mr.  EiLBERG.  Oh,  you  would  ? 

Mr.  HoGAN.  And  volunteer  firemen. 

Mr.  EiLBERG.  Right.  Then  one  other  question  and  then  I  will  yield 
to  my  colleagues. 

Mr.  Wiggins  raised  the  interesting  question  of  what  benefits  an 
FBI  officer  receives  or  I  mean  what  his  next  of  kin  receives,  as  a  result 
of  his  death.  Do  you  happen  to  know  ? 

Mr.  HoGAN.  My  recollection  is  not  the  same  as  Mr.  Denholm's. 

Mr.  EiLBERG.  You  are  a  former  FBI  agent  ? 

Mr.  HoGAN.  Yes,  I  am  a  former  FBI  agent.  At  the  time  I  was  in  the 
FBI  and  Mr.  Denholm  was  in,  there  was  a  $10,000  death  payment, 
but  the  premiums,  according  to  mv  recollection,  were  paid  exclusively 
by  the  agent  himself,  and  the  Federal  Government  made  no  contribu- 
tion to  it.  It  was  a  private  insurance  carrier  and  it  was  a  very  good 
program.  And  immediately  upon  the  death  of  an  agent,  a  $10,000  check 
was  delivered  to  the  widow  that  very  same  day. 

Mr.  EiLBERG.  Now,  I  want  to  ask  you  this  question  which  was  pro- 
voked by  the  questions  asked  by  the  subcommittee,  which,  indeed, 
is  a  very  alert  one,  as  you  know.  How  do  you  differentiate  between 
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the  next  of  kin  of,  let  us  say,  a  soldier  unci  a  policeman?  In  each  case, 
they  are  dead  and  we  should  he  concerned  equally.  I  think  we  should 
be  concerned  with  the  next-of-kin  of  the  soldier  as  well  as  the  police 
officer,  yet  we  have  different  S3'Stems.  In  view  of  that,  how  do  you  jus- 
tify your  position  here  ? 

i\Ir.  HoGAN.  Well,  that  is  a  very  probative  question,  Mr.  Chairman, 
and  I,  too,  would  support  this  kind  of  a  program  for  the  man  who 
dies  in  military  service.  But,  as  I  think  jNIr.  Fish  ol^served,  there  is 
an  insurance  program  at  vei'v  low  rates  tliat  was  available  to  the  mili- 
tary and,  as  I  recall,  it  was  $10,000,  but  $10,000  then  was  about  $50,000 
now  in  real  value. 

Mr.  Eii.BERG.  I  would  also  like  to  observe  that  the  number  of  police- 
men and  firemen  who  die  yearly  in  line  of  duty  are  relatively  small. 

Mr.  HoGAN.  So  the  cost  would  not  be  significant. 

Mr.  EiLBERG.  Mr.  Keating  ? 

Mr.  Keating.  Pursuing  the  line  of  questioning  I  started  earlier, 
you  indicated  that  the  death  benefit  for  an  FBI  agent  was  $10,000. 
Is  it  about  the  same  now  ? 

Mr.  HoGAN.  I  have  no  way  of  knowing,  Mr.  Keating,  but  I  would 
stress  again  that  the  Federal  Government  was  not  involved  in  this  at 
all.  This  was 

Mr.  Keating.  Well,  I  am  going  to  get  to  that  point. 

Ml.H0GAN.0K. 

Mr.  Keating.  The  serviceman  pays  for  his  life  insurance  and  can 
carry  it  on  later.  If  the  FBI  agent  does  the  same  thing,  would  it  be 
of  some  benefit  to  the  public  safety  officer,  however  you  define  it,  to  have 
the  same  kind  of  an  insurance  program  ?  The  premium  would  be  low 
and  if  all  public  safety  officials  in  the  country  were  thus  united  by 
some  Federal  program  they  would  have  something  tangible  should 
they  drop  out  of  their  public  safety  work  as  you  did  out  of  the  FBI, 
and  so  on.  Does  that  have  any  value  ? 

Mr.  Hogan.  I  think  that  idea  has  a  great  deal  of  merit,  Mr.  Keating, 
and,  incidentally,  I  do  carry  on  that  insurance  even  now. 

Mr.  Keating.  And  I  have  my  service  life,  and  I  suspect  many  others 
do. 

Mr.  Hogan.  IMost  do,  and  tliat  may  be  an  approach  assuming  that 
the  legislation  before  us  is  found  to  be  wanting,  which  I  hope  it  is  not. 
I  would  say  that  that  is  an  alternative  that  I  would  hope  the  subcom- 
mittee would  explore. 

Mr.  Keating.  Well,  I  think  in  looking  at  this  particular  bill,  we 
have  to  look  at  the  whole  picture  and  that  is  the  reason  for  my  ques- 
tions into  these  different  areas.  I  do  not  think  we  can  say,  we  are 
going  to  look  a,t  law  enfoi-cement  and  not  look  at  the  total  picture 
of  the  serviceman,  the  FBI  agent,  the  Secret  Service,  the  fireman, 
and  the  police  officers.  I  think,  if  we  are  going  to  open  it  up  and  look 
at  it,  we  ought  to  look  at  what  needs  to  be  done  to  provide  a  realistic 
program  and  one  that  is  effective. 

There  is  the  possibility  also  of  having  matching  funds  with  local, 
State  governments  on  death  benefits.  Have  you  any  reaction  to  that  ? 

Mr.  Hogan.  Well,  as  Mr.  Denholm  indicated,  some  of  your  very 
small  departments  in  some  of  your  very  small  communities  would 
find  it  very  difficult.  We  are,  when  we  speak  of  police  departments,  we 


70 

have  a  tendency  to  think  about  the  big  metropolitan  areas  that  we  see 
featured  on  television.  But,  there  are  many  one-  two-  and  three-man 
departments  throughout  tlie  country  in  small  communities,  and  they 
do  not  get  very  much  pay  and  the  community  cannot  really  withstand 
a  big  budf2:et.  And  I  do  not  know  whether  local  communities  would  be 
capable  oif  doing  it.  If  you  put  it  on  a  State  basis,  then  possibly  it  would 
be  feasible. 

Mr.  Keating.  I  would  think  muf^h  tlie  same  as  LEAA  and  other 
programs  that  are  State  oriented.  Certainly  this  would  liave  to  be 
State  oriented  as  well. 

Mr.  HoGAN.  Then  it  would  be  probably  feasible. 

Mr.  Keating.  I  mentioned  earlier,  when  we  talked  about  the  safety 
of  the  police  officer,  that  there  v.ere  two  prison  guards  killed  in  my 
State  yesterday  in  an  adjacent  district.  I  am  w^ondering  about  your 
attitude  on  the  dentil  penalty  nnd  if  that  raight  have  pome  effect  upon 
the  safety  of  the  law^  enforcement  personnel  ? 

Mr.  HoGAN,  I  am  also  a  cosponsor  of  legislation  to  restore  the  death 
penalty  for  specific  crimes  and  T  regret  the  Supreme  Court  decision 
which  made  it  virtually  impossible  to  apply  it  any  more  in  any  crime. 
Mr.  Keating.  I  am  sure  you  are  familiar  with  the  volunteer  fire 
department  and  police  arm.  Congressman  Railsback  raises  the  ques- 
tion of  second  jobs.  Now,  I  know^  that  many  police  officers  are  forced 
to  supplement  their  wages  by  getting  a  second  job.  But,  I  think  there 
may  be  some  inequity  between  a  police  officer  and  fireman,  depending 
upon  his  hours.  Police  often  work  the  8  on  and  8  off,  or  the  10  on 
and  10  off  shifts.  The  fireman  sometimes  works  1  day  on  and  then 
2  nights,  and  then  has  3  days  off.  PTis  ability  to  earn  wages  on  a  more 
regular  basis  is  better  than  the  police  officer's,  I  suspect.  That  has 
been  my  experience  and  I  would  like  to  have  the  benefit  of  vours. 

Mr.  TTogan.  I  really  do  not  have  any  knowledge  in  that  area,  Mr. 
Keatm.?.  I  think  it  is  a  shame  that  policemen  and  firemen  have  found 
it  necessary  to  moonlight.  It  is  more  or  less  a  common  practice.  Fre- 
quently, tlie  moonlighting  is  a  job  related  to  their  full-time  activity 
whether  it  be  part-time  police  work  at  the  stadium  or  something  to 
that  effect.  I  really  have  no  knowledge  in  response  to  your  question  on 
that  point. 

Mr.  Keating.  Mr.  Chairman,  T  yield  back  any  time  that  I  may  have. 
Mr.  Etlrerg.  I  will  simply  ask  if  any  members  of  the  subcommittee 
have  any  questions  rather  than  call  upon  individual  members. 
Mr.  Wiggins  ? 

Mr.  Wiggins.  Yes.  Thank  you,  Mr.  Chairman. 

Your  testimony  was  dn-e'^'ted  to  a  bill  wliich  you  cosponsored,  Mr. 
Hogan,  rather  than  the  bill  sponsored  by  our  committee  chairman,  Mr. 
Rodino.  There  are  several  differences  in  that  bill.  You  made  mention  of 
one  of  those  differences  in  your  prepared  testimony;  namely,  the  pro- 
vision for  interim  pavments  of  up  to  $3,000  in  your  bill.  That  is  not  in 
Chairman  Rodino's  bill.  Would  you  explain  the  rationale  for  inclusion 
of  that  benefit  in  your  bill  ? 

Mr.  HoGAN.  Whenever  it  could  be  shown  that  the  death,  that  the 
public  safety  officer's  death,  is  one  for  which  a  benefit  should  be  paid, 
the  survivor  would  get  $3,000,  a  payment  not  to  exceed  $8,000,  to  help 
the  widow  over  that  rough  time  just  after  the  death.  Anyone  who  has 
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been  involved  with  a  relative  or  friend  who  dies,  knows  that  there  is 
frequently  a  cash  shortage  at  the  time  of  death.  Funds  might  be  tied  up 
awaiting  legal  determination  before  they  can  be  released  to  the  heirs. 
This  provision  is  just  a  way  to  make  a  payment  promptly  to  take  care 
of  the  expenses  that  are  incidental  to  the  death,  funeral  expenses  and  so 
forth.  It  in  no  way  adds  to  the  payment.  It  would  be  a  payment  to  try 
to  help  her  over  this  rough  time  while  the  administrative  work  goes 
on  to  determine  whether  or  not  the  $50,000  payment  will  be  made. 

Mr.  Wiggins.  One  of  the  problems  in  the  bill  which  we  passed  last 
year,  and  which  is  now  before  us  as  H.R.  12,  is  that  benefits  are  depend- 
ent upon  a  death  of  a  covered  officer  as  the  direct  and  proximate 
result  of  personal  injury  sustained.  I  am  a  bit  concerned  about  the 
use  of  that  word  "personal  injury-'  and  what  it  means.  I  know  you 
to  be  a  skilled  attorney.  Can  you  give  some  guidance  to  the  subcom- 
mittee as  to  what  would  be  a  fair  interpretation  of  the  words  "per- 
sonal injury?"  "Would  it  be  I'miited  to  a  physical  injury  in  whicli 
trauma  results  ? 

Mr.  PIoGAN.  This  was  a  problem  which  was  debated  very  strenu- 
ously in  the  last  Congress  in  this  subcommittee  and  it  was  my  feeling 
that  we  ought  not  to  limit  it,  but  we  ought  to  broaden  it.  For  example, 
I  do  not  like  the  language  "injury."  I  Avould  prefer  to  see  language 
written  in  such  a  way  that  it  v.-ould  include  cases  where  it  worJd  cover 
a  death  related  to  duty.  For  example,  if  a  man  has  a  heart  attack  during 
a  very  tense  situation  and  the  death  can  be  directly  attributed  to  the 
incident,  or,  for  example,  he  is  overcome  with  tear  gas  and,  as  a  conse- 
quence, dies,  his  death  sliould  be  covered.  I  vrould  assume  this  latter 
might  be  included  under  "injury,"  but  I  would  rather  see  it  interpreted 
broadly  and  define/l  broadly  rather  than  to  limit  it  to  one  incident. 
Mr.  FiLRFRG.  Mr.  Wiggins,  would  the  gentleman  yield  on  that  point  ? 
IMr.  Wiggins.  Of  course. 

Mr.  EiLBERG.  Did  we  not  agree  in  our  deliberations,  Mr.  Hogan.  that 

that  would  ultimately  be  left  to  the  LEAA  and,  in  turn,  the  LEAA 

would  depend  upon  the  local  municipality  or  State  to  determine  that? 

Mr.  HoGAN,  To  investigate  and  determine,  I  believe  that  was  what 

the  compromise  was  based  on. 

Mr.  Wiggins.  Well,  of  course,  the  Law  Enforcement  Assistance 
Administration  and  the  courts  are  going  to  be  guided  primarily  by  the 
language  of  the  statute.  Flexibility  is  tolerable  only  within  a  fair 
construction  of  the  words  of  the  statute.  Let  us  take  the  case  of  a 
police  officer  who  dies  as  the  result  of  a  heart  attack  as  he  is  about 
to  arrest  a  suspect.  Do  you  believe  that  such  a  death  fairlv  construed 
would  be  as  the  direct  and  proximate  result  of  a  personal  injury? 

Mr.  HoGAN.  I  think  it  would  depend  on  the  circumstances,  Mr.  Wig- 
gins. If  a  man  had  a  history  of  a  heart  condition,  if  he  was  known  to  be 
in  poor  health  over  a  period  of  time,  because  of  this  malady,  I  think 
you  could  make  a  good  case  for  denying  him  the  benefit.  But,  if  he  had 
no  such  history  and  the  stress  of  the  situation  triggered  the  heart  at- 
tack, I  would  say,  yes,  it  should  be  included. 

Mr,  Wiggins.  Well,  I  think  we  would  agree  that  we  are  introducing 
some  ambiguity  into  the  statutes  by  the  inclusion  of  the  words  "per- 
sonal injui'v"  leaving  open  to  question  marginal  situations  such  as  I 
have  just  described. 
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Mr.  EiLBERG.  Would  the  gentleman  yield  again  ? 
Mr.  Wiggins.  Of  course. 

Mr.  EiLBERG.  Correct  me  if  I  am  wrong,  but  I  understand  that  in 
the  debate  the  line  of  duty  was  broadened  for  inclusion.  Therefore,  in 
the  hypothetical  case  mentioned  regardless  of  the  prior  condition  or 
health  of  the  police  oflficer  who  dies  of  a  heart  attack,  it  seems  to  me 
that  if  he  is  in  the  line  of  duty  that  his  next  of  kin  would  be  covered  ? 
Mr.  HoGAN.  Yes ;  that  is  correct.  But,  he  is  addressing  his  question 
to  the  Rodino  bill  rather  than  the  one  I  cosponsored. 
Mr.  Wiggins.  Yes. 
Mr.  EiLBERG.  Excuse  me. 

Mr.  Wiggins.  As  an  alternative  to  the  Rodino  language,  in  your  bill, 
Congressman  Hogan,  you  say  that  the  death  must  be  the  proximate 
result  of  a  criminal  act,  or  an  apparent  criminal  act.  That  is  your 
substitution  of  words.  Now,  going  back  to  my  hypothetical  illustration 
of  the  officer  who  dies  as  a  result  of  a  heart  attack  as  he  is  about  to  arrest 
a  suspect,  would  there  be  any  question  in  your  mind  that  the  death 
would  be  covered  if  we  use  the  language  of  your  bill  ? 

Mr.  HoGAN.  There  would  be  no  question.  There  would  be  no  question 
in  my  mind  that  it  would  be  included.  It  is  my  intention  that  it  would 
be  included. 

Mr.  Wiggins.  Right.  In  other  words,  the  language  you  use  would 
remove  this  ambiguity  that  is  inherent  in  the  Rodino  language. 
Mr.  PIooAN.  I  agree. 

Mr.  Wiggins.  Now,  as  you  Imow,  this  Congress  passed  a  bill  several 
years  ago  which  extended  Federal  compensation  to  local  police  officers 
who  were  performing  a  Federal  function.  Now,  under  that  Federal 
law,  it  is  possible  for  the  survivors  of  a  local  police  officer  who  at 
the  time  of  his  death  M\as  enforcing  a  Federal  statute,  to  receive  up  to 
75  percent  of  his  normal  compensation.  Your  bill  provides  that  any 
lump  sum  death  benefit  payable  under  your  bill  would  be  reduced 
by  this  Federal  compensation.  You  are  nodding,  and  for  the  record, 
indicating  agreement.  That  is  my  reading  of  your  bill,  as  well. 
Mr.  Hogan.  Yes. 

Mr.  Wiggins.  Under  the  Rodino  bill,  however,  no  such  reduction  is 
considered.  Therefore,  if  we  have  a  police  officer  in  the  State  of  Mary- 
land who  is  apprehending  a  suspect  who  has  violated  a  Federal  statute 
in  the  District  of  Columbia,  under  present  law  the  Maryland  officer 
would  be  covered  by  the  Federal  compensation.  If  the  Rodino  bill  is 
passed,  however,  that  officer  would  get  an  additional  $50,000.  Now,  is 
tliat  not  a  fortuitous  circumstance  that  tends  to  reward  the  survivors  of 
a  local  officer  who  happened  just  coincidentally  to  be  engaged  in  the 
enforcement  of  a  Federal  statute  and  discriminate  against  a  Mary- 
land police  officer  who  was  performing  his  normal  functions? 

Mr.  Hogan.  In  a  sense.  I  think  it  does,  Mr.  Wiggins,  but  I  assume 
that  tlie  rationale  behind  the  prior  legislation  which  you  alluded  to  was 
to  somehow  find  an  excuse  to  involve  the  Federal  Government  in  what 
is  essentially  a  local  matter. 

Mr.  Wiggins.  I  do  not  agree  with  that  rationale. 
Mr.  Hogan.  Assuming  it  is  an  investigation  of  a  Federal  crime,  the 
idea  is  that  he  is  acting  in  a  Federal  capacity  and,  therefore,  it  is  a 
legitimate  area  of  Federal  jurisdiction.  Actually ^  in  the  drafting  of  the 
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legislation,  my  recollection  is  that  we  did  not  have  in  contemplation 
the  Federal  statute  to  which  you  alluded,  but  we  were  trying  to  cover 
those  situations  where  the  individual  got  no  lump  sum  benefit  locally. 
Some  States  do  give  them,  some  States  do  not,  and  we  were  trying,  if 
my  recollection  is  correct,  to  find  some  uniformity  where  it  would  be 
reduced  by  that  amount.  I  do  not  think  that  prior  statute  ever  came  up 
in  any  of  our  deliberations. 

Mr.  Wiggins.  Well,  let  us  look  at  it  as  an  original  proposition  in 
terms  of  what  is  fair.  Do  you  believe  that  it  would  be  appropriate  in  the 
few  cases  in  which  a  State  or  local  police  officer  is  covered  by  Federal 
employee  compensation  to  have  any  lump  sum  death  benefits  reduced 
by  the  amount  of  compensation  ? 

Mr.  HoGAN".  I  have  not  given  any  thought  to  it  because  this  is  the 
first  time  I  have  heard  of  it. 

Mr.  WiGGixs.  You  liave  included  it  in  your  bill. 

Mr.  HoGAN.  But  I  have  not  thought  about  it  in  the  context  with 
this  other  Federal  law  that  you  alluded  to,  because,  as  I  say,  that  was 
not  even  considered  when  this  was  drafted.  But  it  would  seem  to  me 
that  it  would  be  inequitable.  If  the  object  is  to  give  a  survivor  benefit 
to  all  police  officers,  we  ought  to  treat  them  equally. 

yir.  Wiggins.  The  basic  rationale  of  extending  coverage  to  line-of- 
duty  deaths  as  distinguished  from  death  resulting  from  a  criminal 
act,  was  expressed  by  you  and  by  Congressman  Denholm  in  terms  of 
the  officer  being  just  as  dead,  his  survivors  have  just  as  many  prob- 
lems, in  one  case  as  in  the  other.  And  I  understand  that  argimient, 
but  does  not  the  logic  of  that  argument  take  us  to  including  all 
officers  whether  they  are  in  the  line-of-duty  or  not,  indeed  all  em- 
ployees if  we  look  to  the  problem  of  survivors  only,  because  the 
cause  of  death  is  really  irrelevant  ?  A  survivor's  problems  are  special 
problems  occasioned  by  the  death  of  a  breadwinner  and  does  not  the 
reality  of  that  indicate  that  we  ought  to  give  consideration  to  pro- 
viding benefits  to  survivors  without  reference  to  the  employment  of 
the  breadwinner  ? 

Mr.  Hogan.  Well,  we  get  into  a  cost  factor,  obviously,  in  that  case. 
But,  the  object  of  this  is  to  give  a  special  reward  to  the  individual 
who  assumes  an  extraordinary  risk  in  the  performance  of  his  duty. 
Now,  I  would  say  that  a  police  officer  who  works  in  the  radio  room 
inside  headquarters  all  of  the  time,  and  he  never  leaves  the  building, 
ought  not  to  be  included  under  this  legislation  because  he  is  not  assum- 
ing the  same  risk,  unless,  of  course,  he  is  required  to  answer  calls  under 
some  circumstances  and  so  forth.  To  illustrate  the  kind  of  situation 
that  I  am  referring  to,  and  I  believe,  Mr.  Denholm  refers  to,  let  us 
take  a  hypothetical  case.  Suppose  a  police  officer  is  responding  to  a  call 
and  he  is  racing  to  the  scene  with  his  red  light  and  his  siren  on  and 
he  is  killed  in  an  accident.  There  was  no  crime  committed.  Let  us 
even  assume  that  it  was  a  false  alarm,  a  false  call.  Under  those  cir- 
cumstances, I  would  envisage  that  his  death  ought  to  be  covered.  But, 
a  man  who  works  inside  all  of  the  time,  and  he  is  not  exposed  to 
danger,  I  would  say  should  not  be  covered. 

Mr.  WiGGixs.  Well,  now,  that  rationale  could  be  characterized  as  a 
"hazardous  duty''  pay  pro^asion.  Now,  if  the  rationale,  the  funda- 
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mental  rationale  for  this  legislation,  is  to  compensate  officers  who  are 
engaged  in  hazardous  duties,  is  not  the  problem  of  the  survivors 
irrelevant? 

Mr.  HoGAN.  Not  to  me.  You  see,  I  see  it  as  a  problem  of  the  survivors 
because  their  breadwinner  assumes  this  extraordinary  risk  and  they 
may  be  denied  the  livelihood  that  he  provides  or  would  continue  to 
provide  if  he  were  a  door-to-door  salesman  not  exposed  to  danger. 
You  see  it  as  a  means  of  compensation  to  reward  him  for  assuming 
the  risk,  and  to  lure  him  into  police  work,  I  do  not  see  it  that  way.  I 
see  it  as  a  mechanism  for  correcting  an  inequity  with  respect  to  the 
widow  who  loses  her  breadwinner  and  has  nowhere  to  turn.  As  a  con- 
sequence, many  communities  have  started  volunteer  charity  fundrais- 
ing  drives  to  try  to  solve  this  problem.  I  say  that  we  ought  not  to  rely 
on  charity;  we  ought  to  take  care  of  it  as  a  public  problem.  That's 
what  my  bill  does. 

Mr.  Wiggins.  Well,  as  explained  by  you,  I  think  you  have  somewhat 
turned  away  from  your  hazardous  duty  concept,  and  you  say  now  that 
this  is  a  program  to  compensate  survivors  who  are  in  need.  The  pur- 
pose of  these  questions  is  to  focus  upon  what  the  true  rntionale  is, 
i)ecause  the  two  suggested  by  you  are  not  necessarily  consistent. 

Mr.  HoGAN.  You  see,  what  I  am  saying  is  that  every  day  the  police- 
man and  fireman  goes  out  to  work,  his  wife  becomes  a  potential  widow. 
He  is  a  young  man,  22  years  old,  and  he  goes  out  there  and  he  is  engaged 
in  a  dangerous  occupation.  He  might  not  get  home  that  night.  So.  my 
concern  is  with  the  home  situation,  because  the  breadwinner  of  tliat 
family  is  involved  in  dangerous  activity.  The  policemen  and  firemen 
and  his  family  are  assuming  a  risk  and,  very  frequently,  are  denied  the 
ability  to  support  the  family,  and  often  you  have  young  children  in- 
volvecl,  and  so  forth.  So,  my  approach  is  to  the  survivors  because  of  the 
hazardous  duty.  If  he  were  going  there  every  day  to  work  as  a  file  clerk 
at  the  police  department,  I  am  not  concerned  about  the  survivors  be- 
cause they  are  going  to  have  the  benefit  of  his  earning  capacity  through- 
out his  normal  life. 

Mr.  Wiggins.  All  right.  I  think  I  understand. 

I  have  one  further  item  before  I  yield  my  time.  Let  us  suppose,  hy- 
pothetically,  that  the  survivors  are  not  in  need.  We  have  always  as- 
sumed that  they  are. 

Mr.  EiLBERG.  Mr.  Wiggins,  could  I  just  interrupt  for  one  second?  I 
would  like  to  follow  up  on  your  last  point  of  hazardous  duty. 
Mr.  Wiggins.  Of  course. 

Mr.  EiLBERG.  Just  so  we  have  a  more  complete  record  on  that  point, 
alone. 

You  explored  at  some  length  the  concept  or  your  concern  for  hazard- 
ous duty.  However,  what  about  the  officer  who  is  a  clerk  in  a  police  sta- 
tion and  someone  is  arrested  and  conceals  a  dangerous  weapon  in  a 
prison  cell.  I  mean  certainly  you  would  not  exchide  coverage  to  the 
next  of  kin  in  that  case  and  yet  he  is  not  engaged  in  a  per  se  hazardous 
duty. 

Mr.  HoGAN.  I  think  you  have  to  have  some  limits,  Mr.  Chairman.  If 
you  broaden  it  to  that  extent,  you  would  have  to  include  the  elevator 
operator,  and  the  chnr  force  and  everyone  else  who  might  be  injured  if 
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a  police  department  is  bombed,  for  example,  I  think  we  have  to  have 
some  limits  on  the  legislation  and  I  think  the  hazardous  duty  is  a  rea- 
sonable limitation. 
Mr.  EiLBERG.  Excuse  me,  Mr.  Wiggins. 

Mr.  Wiggins.  Thank  you.  I  want  to  explore  the  problem  or  perhaps 
the  rare  case  where  the  survivors  are  not,  in  fact,  in  need.  We  have 
assumed  that  they  would  be.  Let's  suppose,  for  example,  that  the  widow 
remarries  one  week  after  the  death  of  her  husband.  Does  that  fact  alter 
your  view  about  the  wisdom  of  the  lump  sum  gratuity  in  any  way  ? 

Mr.  HoGAN.  No,  I  do  not  think  that  we  ought  to  assume  that  she 
would.  That  would  probably  be  a  rare,  hypothetical  situation  and  we 
ought  not  to  deny  the  benefit  to  tho^e  overwhelming  number  of  worthy 
cases.  Perhaps  that  might  liappen.  In  fact,  there  miglit  be  someone  who 
would  marry  h.er  because  of  the  $50,000  payment.  But,  I  do  not  think 
that  we  ought  to  deny,  that  we  ought  to  refuse,  to  correct  an  inequity 
because  what  might  possibly  happen  as  a  result  of  the  Solution. 

Mr.  Wiggins.  Well,  the  circumstances  may  be  not  so  rare  as  you 
might  think.  I  notice  that  in  drafting  our  Federal  compensation  pro- 
gram, that  benefits  payable  to  a  widow  cease  upon  her  remarriage,  so 
we  have  contemplated  the  situation  in  prior  legislation.  Similarly,  we 
have  provided  in  the  same  legislation  that  benefits  payable  to  minor 
children  ceased  upon  their  attaining  the  age  of  18  years. 
Mr.  HoGAN.  Could  I  comment  on  that  ? 
Mr.  Wiggins.  Yes. 

!Mr.  HoGAN.  There  was  also  a  provision  in  the  Federal  retirement  law 
and.  as  a  result,  we  had  several  octon:enarians  living  in  sin  rather  than 
gettin<r  married,  so  we  changed  the  law. 

Mr.  Wiggins.  Of  course,  I  have  seen  that  happen.  Not  often  with 
octoofennrians,  however. 

'S^v.  TToGAN.  Well,  the  air  is  better  in  Maryland. 

Mr.  Wiggins.  Now,  one  potential  vice  in  a  lump  sum  Q:ratuity  is  that 
it  will  be  spent  improvidently  and  quickly.  We  have  all  had  some  per- 
sonal experience  in  that.  Anyone  who  has  practiced  law  has  seen  that 
happen.  T  have  seen  a  widow  who  received  a  substantial  insurance 
cherk.  and  after  Daying  attorney  fees,  spend  that  monev  mr"ckly  on 
fur  coats  and  trins  to  Florida.  S-^e  came  ba<"k  in  a  relatively  im- 
poverished condition  within  a  m.onth  or  so.  We  have  to  accept  that  risk 
he^e  when  we  provide  for  lump  sum  gratiuties,  particularly,  in  the  sum 
of  $50,000.  Mijzlit  it  be  more  consistent  with  the  objective  of  providing 
for  the  securitv  of  survivors  to  dole  that  money  out  in  reasonable 
monthly  installments,  leaving  the  $50,000  sum  as  the  absolute  amount 
but  paying  it  at  a  rate  of  $1,000  or  $2,000  a  month,  or  some  reasonable 
figure  to  guard  against  the  improvident  expenditure  of  that  money  ? 

Mr.  HoGAN.  I  think  that  idea  has  merit,  Mr.  Wiggins.  I  would  again 
like  to  say  that  there  probably  would  be  a  minority  of  widows  who 
would  blow  the  money,  especially  if  there  were  young  children  in- 
volved. But  I  would  not  object  to  that  arrangement  which  would  call 
for  that  kind  of  provision. 

Mr.  Wiggins.  You  have  indicated  in  your  last  response  that  the  risk 
of  that  happening  is  very  remote.  But  let  me  say  again  that  the  Federal 
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statute  contemplated  that  problem  and  does  pay  out  in  monthly  in- 
stallments benefits  rather  than  a  lump  sum  benefit. 

Now,  a  final  problem.  If  there  are  minor  children  under  the  Kodino 
bill  and  the  administration  bill,  the  payment  is  made  to  the  spouse  and 
to  the  children.  If  there  is  more  than  one  child,  it  is  in  equal  shares  to 
the  children.  I  take  it  that  that  would  vest  a  legal  interest  in  the  fund 
in  the  children,  themselves.  In  most  States,  that  would  require  some 
types  of  guardianship  proceeding  to  administer  that  fund,  and  would 
impose  upon  the  guardian,  most  likely  the  widow,  the  duty  of  annual 
accounting,  perhaps  to  a  probate  court  or  some  similar  court,  with 
respect  to  the  expenditure,  investment,  and  the  use  of  that  fund.  That  is 
an  obligation  which  is  implicit  in  the  legislation  before  us,  and  it  is  no 
small  obligation,  incidentally,  on  the  basis  of  my  experience.  It  is  a 
major  obligation  when  we  are  dealing  with  relatively  small  amounts. 
Could  we  avoid  that  problem,  if  money  were  paid  out  in  monthly 
installments  ? 

Mr.  HoGAN.  I  think  that  would  solve  the  problem  assuming  that  you 
could  arrive  at  some  kind  of  an  equitable  formula  that  would  take  into 
consideration  the  need  of  the  family. 

Mr.  Railsback.  Would  you  yield  ? 

Mr.  Wiggins.  Of  course. 

Mr.  Railsback.  I  question  that.  I  think  that  if  you  have  minor 
children  involved,  you  are  going  to  have  to  set  up  some  kind  of  a  guar- 
dianship. But,  as  I  see  it,  it  would  not  make  any  difference  whether 
the  money  was  paid  over  in  a  lump-sum  benefit  with  the  guardian 
accountable  for  administering  one-half  of  it.  You  are  still  going  to 
have  an  annual  accounting  for  it,  whether  it  is  paid  out  monthly  or 
any  other  way.  There  is  going  to  have  to  be  an  accounting  of  how  the 
money  is  spent,  not  just  how  it  is  received. 

Furthermore,  I  think  that  we  are  almost  insulting,  in  the  absence 
of  some  kind  of  a  finding  of  incompetence,  the  widow  who  wants  to 
receive  the  total  sum,  by  denying  her  the  right  to  ask  for  the  total 
amount.  In  many  Workmen's  Compensation  statutes,  there  is  an 
option.  You  can  either  receive  it  in  monthly  benefits  or  you  can  ask 
for  it  to  be  received  in  a  lump  sum.  I  would  hate  to  see  a  provision 
where  police  widows  have  to  receive  the  money  over  a  period  of  time 
when  they  may  need  it  immediately. 

My  remarks  are  not  a  question. 

Mr.  Wiggins.  Well,  I  appreciate  the  gentleman's  observations  and  I 
share  many  of  those  views.  I  can  only  say  in  partial  response  that  we 
have  accepted  the  risk  of  insulting  all  of  the  Federal  employees'  wid- 
ows because  that  is  the  formula  written  into  the  law  at  the  present 
time. 

Thank  you  very  much,  Mr.  Hogan. 

Mr.  Hogan.  Thank  you. 

Mr.  Keating.  I  just  want  to  make  one  observation. 

I  think  the  question  raised  by  Mr.  Wiggins  and  Mr.  Railsback  also 
provides  some  latitude  for  the  committee  in  considering  what  might 
come  out  of  the  bill.  But,  mostly,  I  would  like  to  state  to  the  gentle- 
man from  Maryland  that  I  deeply  respect  his  views  and  I  think  he  is 
very  competent  in  this  and  many  other  areas;  but  especially  the  law 
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enforcement  field.  His  testimony  this  morning  has  been  most  valuable 
and  certainly  most  appreciated  by  myself. 

Mr.  Hog  AN.  Thank  you,  Mr.  Keating. 

Mr.  EiLBERG.  Thank  you,  Mr.  Hogan. 

Mr.  HoGAN.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  Lawrence  J.  Hogan  follows :] 

Statement  of  Hon.  Lawrence  J.  Hogan,  a  Representative  in  Congress  From 
THE  State  of  Maryland 

Mr.  Chairman,  I  am  grateful  for  the  privilege  to  testify  today  before  the 
distinguished  Subcommittee  on  Immigration,  Citizenship  and  International 
Law  regarding  two  bills  that  are  of  vital  importance  to  the  law  enforcement 
officers  of  America. 

The  two  bills,  the  "Public  Safety  Officers'  Benefits  Act  of  1973,"  H.R.  6449, 
and  the  so-called  "Law  Enforcement  Officers'  Bill  of  Rights,"  H.R.  4600,  both 
address  themselves  to  very  real  needs  that  exist  in  the  law  enforcement  profes- 
sion and  are  both  designed  to  make  a  career  in  law  enforcement  more  appeal- 
ing. I  am  happy  to  be  a  co-sponsor  of  both  bills. 

Let  me  first  discuss  the  "Public  Safety  Officers'  Benefits  Act."  This  bill  would 
amend  the  Crime  Control  and  Safe  Streets  Act  of  1968  to  provide  benefits  to 
survivors  of  police  officers  killed  in  the  line  of  duty. 

In  today's  rebellioiis  atmosphere,  policemen  must  not  only  cope  with  an  alarm- 
ing crime  problem,  but  they  are  also  forced  to  defend  their  very  lives.  There  is 
seldom  a  week  that  goes  by  without  a  report  from  one  of  the  major  cities  of  our 
Nation  about  the  slaying  of  a  police  officer. 

This  bill  would  give  to  the  spouse  and  dependents  of  a  public  safety  officer 
killed  in  the  line  of  duty  a  payment  of  $50,000. 

This  bill  also  has  an  important  provision  providing  for  an  interim  benefit 
payment.  Whenever  it  is  determined  that,  upon  a  showing  of  need  and  prior 
to  taking  final  action,  that  the  death  of  a  public  safety  officer  is  one  to  which 
a  benefit  will  probably  be  paid,  the  Administration  could  make  an  interim 
benefit  payment  not  exceeding  $3,000  to  the  person  or  persons  entitled  to  receive 
a  benefit  under  this  bill. 

In  the  91st  Congress  legislation  was  passed  providing  a  similar  benefit  for 
the  dependents  of  D.C.  police  officers  killed  in  the  line  of  duty.  During  the  92nd 
Congress  I  also  sponsored  legislation  to  provide  a  death  benefit  to  public  safety 
officers. 

Because  of  the  disparity  in  survivor's  benefits  throughout  the  fifty  States,  I 
think  it  is  fitting  that  the  Federal  Government  provide  this  payment  to  the 
families  of  public  safety  officers,  both  policemen  and  firemen,  who  have  made 
the  supreme  sacrifice  for  their  fellow  men.  This  stipend  would  serve  as  a  federal 
floor  for  survivor's  benefits  and  would  be  in  addition  to  any  other  benefits  due 
the  family,  but  could  be  reduced  under  certain  conditions  specified  in  the  bill. 
Because  the  security  of  the  United  States  is  involved  in  attacks  on  police  offi- 
cers  I  think  there  is  ample  justification  for  federal  legislation  in  this  area. 

The  law  enforcement  officer  today  bears  a  heavier  burden,  faces  more  frustra- 
tions and  is  second-guessed  more  than  ever  before.  The  public  asks  more  and 
expects  more  of  the  present-day  policeman  because  the  public  need  for  protection 
is  greater.  When  a  policeman  is  assaulted  or  slain,  the  criminal  significance 
of  the  incident  extends  far  beyond  the  victim  officer.  It  extends  to  the  door  of 
every  law-abiding  citizen  and  to  the  very  security  of  the  United  States. 

Man  cannot  live  in  this  complex  society  of  ours  without  a  system  of  laws,  and 
this  svstem  is  doomed  to  destruction  unless  these  laws  are  enfoced.  The  enforce- 
ment 'officer  is  rendered  totally  ineffective  unless  his  efforts  to  maintain  peace 
and  protect  life  and  property  are  supported  by  the  government  and  the  people. 

The  price  of  enforcing  the  law  is  costly.  No  one  knows  just  how  costly  except  the 
slain  policeman's  family.  . 

Enactment  of  both  the  Benefits  bill  and  the  "Bill  of  Rights"  will  indicate 
to  these  families  and  officers  that  most  Americans  do  care  and  that,  as  a  society, 
we  are  grateful  that  there  are  men  and  women  who  will  take  the  ultimate  risk, 
who  do  recognize  the  high  glory  that  is  attached  to  service  in  the  law  enforce- 
ment community. 
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Now  let  me  turn  to  the  "Law  Enforcement  Officers'  Bill  of  Rights."  This  bill 
would  provide  a  system  for  handling  complaints  and  grievances  submitted  by  law 
enforcement  officers  as  well  as  statutory  protection  for  their  constitutional  rights 
and  privileges. 

The  courts  are  being  ever  more  generous  and  meticulous  in  granting  to  accused 
criminals  every  right,  protection,  safeguard  and  benefit  that  can  possibly  be 
imagined,  until  it  is  virtually  impossible  to  arrest,  try,  convict  and  incarcerate 
the  burglars,  muggers,  rapists  and  murderers  roaming  our  streets.  At  the  same 
time  that  our  courts  have  hamstrung  our  law  enforcement  officers  with  reel  upon 
reel  of  red  tape,  we  seem  to  be  focusing  much  of  our  frustrations  and  resent- 
ments on  our  police.  They  find  themselves  targets  for  every  conceivable  kind  of 
abuse,  physical  as  well  as  verbal,  and  yet,  in  most  cases,  they  have  been  denied 
any  protection  or  recourse.  Surely  our  police  are  entitled  to  the  basic  rights  and 
protections  supposedly  due  every  citizen  of  this  nation  under  our  Constitution. 
Otherwise  respect  for  the  law  and  the  officers  charged  with  enforcing  it  will  con- 
tinue to  deteriorate  until  we  are  living  in  a  .iungle  of  unchecked  predators. 

The  "Bill  of  Rights"  incliides  the  right  of  law  enforcement  officers  to  en- 
gage in  political  activity  while  off  duty ;  safeguards  while  they  are  under  in- 
vestigation;  police  representation  on  complaint  review  boards;  the  right  to 
bring  civil  suit  for  damages  arising  out  of  official  duties ;  protection  of  the 
privacy  of  their  personal  finances  unless  conflict  of  interest  is  indicated  or  for 
tax  collecting  purposes;  prior  notification  and  the  reason  for  punitive  personnel 
actions;  and  protection  from  any  action  against  a  law  enforcement  officer  for 
exercising  bis  rights. 

This  bill  also  proposes  that  a  Law  Enforcement  Officers'  Grievance  Com- 
mission be  established  in  each  state  or  local  government,  composed  of  representa- 
tives from  the  police,  government  and  the  public,  to  receive,  investigate  and 
make  determinations  on  complaints  and  grievances  submitted  by  police  officers 
arising  out  of  claimed  infringement  of  rights. 

It  is  astonishing  to  me  that  we  can  continue  to  treat  our  law  enforcement 
officers  as  second-class  citizens.  On  the  one  hand,  we  rightfully  expect  an  ex- 
tremely high  level  of  performance  from  our  policemen,  but  on  the  other  hand 
we  consistently  deny  them  the  basic  civil  rights  we  have  all  presumed  to  be 
guaranteed  by  the  Constitution. 

Enactment  of  this  legislation  will  provide  our  law  enforcement  officers  with 
protection  that  they  deserve  and  I  think  it  is  high  time  we  gave  them  the  bene- 
fit of  this  protection. 

Ever  since  I  came  to  Congress  I  have  worked  for  legislation  for  law  enforce- 
ment officers.  Each  and  every  citizen  owes  these  men  a  debt  of  deep  gratitude. 
This  Committee  can  make  a  significant  contribution  by  acting  favorably  on  both 
of  these  proposals. 

Mr.  Etlberg.  T  assume  the  other  Members  in  the  room  are  here  just 
to  make  a  very  brief  oral  statement,  and  I  would  like  to  introduce 
for  that  purpose  the  cliairman  of  the  Veterans'  Affairs  Committee, 
Congressman  William  J.  B.  Dorn,  of  South  Carolina. 

TESTIMONY  OF  HON.  WILLIAM  JENNINGS  BRYAN  DOEN,  A  REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  SOUTH  CAROLINA 

Mr.  D-^ux.  Mr.  Chai'-man,  I  iust  v.-ish  to  thank  you  and  this  great 
subcommittee  for  considering  this  proposition. 

Mr.  Eii-BERG.  Which  one  are  you  now  referring  to  ? 

Mr.  Doi?N.  On  the  benefits  to  widows  of  policemen,  law  enforcement 
officers  killed  in  the  line  of  duty.  And  I  assume  this  is  what  you 
gentlemen  are  considering. 

Mr.  Etlberg.  We  are  also  considering  the  bill  of  rights  legislation. 

Mr.  DoRN.  I  want  to  appear  in  favor  of  the  legislation  to  grant  some 
form  of  gratuity  to  the  widows  of  law  enforcement  officers  killed  in  the 
line  of  duty.  And  my  reason  for  advocating  this  legislation,  commend- 
ing the  committee  for  considering  it,  is  that  these  men  and  women  are, 
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all  of  them,  are  actually  engaged  in  apprehending  many  criminals  in 
interstate  flight.  They  are  called  upon  constantly  by  the  FBI  and  other 
agencies  of  the  Federal  Government,  the  Postal  Service,  to  help  them 
apprehend  criminals  in  interstate  flight,  bank  robbers,  and  we  have  had 
a  considerable  number  in  our  area.  And,  of  course,  they  are  the  first  line 
of  defense  of  the  country,  really,  against  anarchy  and  subversion  and 
fascism,  and  so  on,  in  the  streets  and  byways  of  our  country.  So,  I  think 
it  is  \'ery  proper  and  I  would  urge  the  committee  to  consider  making 
tlic  death  benefits  retroactive  to  the  first  of  this  year, 

"We  have  had  two  law  officers  killed  in  the  last  few  weeks,  one  in  my 
hometown  v.ho  was  enrolled  in  school  under  the  Federal  Law  Enforce- 
ment Assistance  Act,  going  to  school  to  learn  better  ways  of  law 
enforcement.  And  he  was  killed  in  the  line  of  duty.  We  had  another  one 
the  day  before  he  m'ght  have  retired  in  Camden,  S.C.,  the  town  of  our 
distinguished  Governor,  so  it  would  be  tremendously  encouraging  to 
law  enforcement  throughout  the  country  and  lend  a  certain  amount 
of  prestige  to  their  endeavors. 

And  that  is  all,  Mr.  Chairman. 

Mr.  EiLBERG.  Mr.  Dorn,  it  is  after  12  and  it  is  unfortunate  that  some- 
times we  have  to  rush,  but  I  wish  you  had  been  here  before. 

Do  you  have  a  statement  ? 

Mr.  Dorn.  Yes. 

Mr.  EiT.BERG.  We  would  like  to  make  that  a  part  of  the  record. 

[Tlie  prepared  statement  of  Mr.  Dorn  follows :] 

Statement  of   Hon.   William   Jennings   Bryan   Dorn,    a   Representative   in 
Congress  From  the  State  of  South  Carolina 

Mr.  Chairman,  our  law  enforcement  oflBcials— firemen,  police,  sheriffs  and 
deputies,  patrolmen  and  state  law  enforcement  officials  daily  risk  their  lives 
to  protect  the  lives  and  property  of  others.  They  are  the  Nation's  front  line  de- 
fense against  anarchy  and  chaos.  Yes,  Mr.  Chairman,  they  are  actively  engaged 
in  preserving  the  Republic  against  subversive  activity  and  criminal  disruption. 

We  have  introduced  legislation,  under  consideration  today,  to  provide  a  $50,- 
000  gratuity  to  the  survivors  of  law  oflScers  killed  in  line  of  duty.  The  benefits 
would  be  sliared  by  the  oflBcer's  wife  and  dependent  children.  We  are  encour- 
aged by  these  hearings,  and  urge  this  Committee's  favorable  consideration. 

Furthermore,  Mr.  Chairman,  we  urge  your  Committee  to  approve  a  bill  that 
is  retroactive  in  its  benefits  back  to  January  3,  1973,  the  first  day  of  this  93rd 
Congress. 

Mr.  Chairman,  we  have  received  tremendous  support  for  this  legislation.  The 
people  of  South  Carolina  and  the  entire  Nation  are  sickened  by  the  growing  toll 
of  firemen  and  law  officers  killed  in  duty.  Only  weeks  ago  Deputy  Sheriff  Pat  Orr 
of  Camden  was  brutally  murdered,  one  day  before  he  could  have  retired  from  the 
Kershaw  County  Sheriff's  Department.  Recently  in  Greenwood,  our  friend  and 
neighbor.  Sheriff's  Deputy  Charles  A.  Rogers  was  killed  in  line  of  duty  and  he 
leaves  a  young  family.  Mr.  Chairman,  I  urge  quick  approval  of  our  bill  to  pro- 
vide .?50,000  gratuity  to  the  survivors  of  law  officers  and  firemen  killed  in  line 
of  duty. 

Mr.  Chairman,  I  might  add  that  Deputy  Rogers  was  enrolled  in  school  under 
the  National  Law  Enforcement  Assistance  Act.  Furthermore  these  "local"  law 
enforcement  oflBcers  are  constantly  engaged  in  working  with  F.B.I,  and  other 
Federal  agencies  to  apprehend  bank  robbers  and  criminals  in  interstate  flight. 

^Ir.  Eii-BERG.  We  wish  we  had  the  time  now  to  explore  with  you  some 
of  the  differences  that  we  are  contemplating  here  for  the  next  of  kin 
of  law  eiiforrement  officers  as  compared  with  benefits  to  next  of  kin  of 
G.T.'s  on  active  duty  or  in  the  Reserves.  And  there  are  a  great  many 
questions  in  that  area  and  I  am  wondering 
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]\Ir.  DoRN.  Well,  I  realize  that  that  poses  a  problem  for  the  commit- 
tee, but  I  am  sure  that  the  distinguished  counsel  and  the  attorneys  on 
the  committee  can  work  that  out. 

Mr.  EiLBERG.  May  I  ask,  sir,  if  you  would  possibly  consider  having 
someone  on  your  staff  look  over  the  testimony  offered  here  and  give  us 
some  of  your  thinking. 

Mr.  DoRN.  It  would  be  a  real  pleasure  to  do  so  and  I  will  be  glad  to 
do  that.  I  want  to  thank  the  committee  again,  but  I  did  feel  very 
strongly  about  this  and  I  wanted  to  make  a  personal  appearance. 

]Mr.  EiLBERG.  Thank  you  very  much. 

Mr.  DoRN.  Thank  you,  Mr.  Chairman. 

Mr.  EiLBERG.  We  also  have  present  Congressman  Matthew  Rinaldo 
of  New  Jersey.  Would  he  come  forward  for  a  brief  statement?  I  think 
he  is  still  here.  He  is  not  here. 

Mr.  E.AILSBACK.  You  have  Congressman  Hunt. 

Mr.  EiLBERG.  And,  of  course,  my  good  friend  and  neighbor,  who 
sometimes  thinks  that  I  do  not  know  that  Camden,  N.J.,  is  on  the  map, 
but  I  do,  John.  Our  good  friend  and  former  police  officer  in  his  own 
right. 

Could  you  stand  up  and  give  us  a  brief  statement,  John,  of  your 
position. 

]Mr,  Hunt.  I  appreciate  that  but  I  do  not  care  to  make  a  brief 
statement.  I  have  been  sitting  here  listening  to  the  questions 
promulgated 

]Mr.  EiLBERG.  Well,  you  are  welcome  to  come  back. 

Mr.  Hunt.  Yes,  I  will  come  back.  I  think  perhaps  that  I  am  a  sen- 
ior member  of  the  law  enforcement  group  in  this  Congress.  I  have 
roughly  around  33  years  of  experience  in  all  fields,  including  the  ad- 
ministration of  a  prison  for  4  years  and  I  am  very  much  interested 
in  some  of  the  questions  promulgated  by  the  worthy  counsel  here 
today  and  not  being  a  memher  of  the  bar  association,  I  have  other 
things  to  say. 

Mr.  EiLBERG.  I  do  not  mean  to  belittle  your  experience. 

Mr.  Hunt.  Yes.  I  could  not  possibly  walk  out  of  here  without 
saying  a  few  things  that  I  woidd  like  to  say  on  behalf  of  police  officers, 
and  I  know  that  there  are  many  questions  that  this  group  will  |^ro- 
mulgate  and  I  listened  very  intently  to  Mr.  Wiggins'  examination. 
And,  of  course,  he  is  one  of  the  men  I  consider  in  Congress  to  be 
quite  knowledgeable  in  the  enforcement  field.  He  has  to  be  quite 
knowledgeable  in  that  field,  because  he  has  followed  it  rather  astutely, 
and  I  would  rather  come  back  at  some  other  time  when  you  have  more 
time.  We  might  get  into  this  matter  then.  I  am  just  a  firm  believer 
that  many  times  in  the  past,  law  enforcement  officers  have  been  treated 
as  second-class  citizens,  and  to  that  I  object  most  strenuously. 

Mr.  EiLBERG.  You  are  invited  back  at  2  :30  or  any  Subsequent  time. 

Mr.  Hunt.  Thank  you.  I  will  return. 

Mr.  EiLBERG.  Thank  you. 

Mr.  Keating.  May  T  suggest,  Mr.  Chairman,  recognizing  the  press 
of  time  as  well,  if  Congressman  Biaggi  is  going  to  be  here  right  at  2 :30, 
maybe  we  could  accommodate  him  by  saying  at  3  or  3  :15  or  3  :30? 

Mr.  Hunt.  I  will  be  happy  to  come  back  at  whatever  time  the  Con- 
gressmen request. 
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Mr.  EiLBERG.  Well,  we  have  held  the  Congressman  all  morning  and 
as  he  is  the  prime  sponsor  of  his  bill,  we  will  put  him  on  first  this  after- 
noon. We  do  not  want  to  rush  him  either.  We  also  have  Mr.  McKevitt 
coming  back,  representing  the  Justice  Department  and  we  have  your- 
self, and  whoever  else  might  appear.  So,  I  am  suggesting  that  sometime 
perhaps  after  3  o'clock. 

Mr.  Hunt.  'Wliatever  time  the  committee  has  available,  I  will  be 
happy  to  return. 

Mr.  Keating.  I  think  Congressman  Hunt  has  a  great  deal  to  con- 
tribute, and  I  think  it  would  be  a  real  opportunity  to  have  you  testify. 

Mr.  Hunt.  Thank  you. 

Thank  you,  Mr.  Keating. 

Mr.  EiLBERo.  Thank  you,  John. 

Mr.  Hunt.  Thank  you,  sir. 

Mr.  EiLBERG.  The  subcommittee  stands  adjourned  until  2 :30. 

[Whereupon,  at  12 :14  p.m.,  the  hearing  recessed  to  reconvene  at  2 :30 
p.m.,  the  same  day.] 

afternoon  session 

Mr.  EiLBERG.  The  subcommittee  will  be  in  order. 

Congressman  Biaggi,  in  addition  to  being  a  close  friend  of  so  many 
of  us,  is  a  leading  exponent,  if  not  the  leading  exponent,  of  the  bill  of 
rights  legislation.  Before  and  during  the  debate  on  LEAA,  we  indi- 
cated a  desire  to  hear  from  you  and  this  is  it  and  you  may  go  forward 
in  any  way  you  wish. 

TESTIMONY  OF  HON.  MARIO  BIAGGI,  A  EEPRESENTATIVE  IN  CON- 
GRESS FROM  THE  STATE  OF  NEW  YORK 

Mr.  Biaggi.  Thank  you,  Mr.  Chairman,  fellow  members  of  the  Sub- 
committee of  the  Judiciary,  for  this  opportunity  to  speak  to  you  about 
my  bill  of  rights.  I  would  observe,  it  is  better  to  be  the  leadoff  pitcher 
in  the  second  game  than  trying  to  save  the  first  game. 

I  am  also  mindful  of  the  fact  that  you  did  promise  to  provide  a 
hearing  in  connection  with  this  bill,  and  I  am  especially  grateful  to 
you,  Mr.  Chairman. 

I  listened  this  morning  as  my  colleagues  testified  in  connection  with 
both  bills,  both  concepts,  and  I  would  like,  for  the  record,  to  reaffirm 
my  support  of  the  survivor's  bill,  death  benefits,  for  police  officers 
and  sundry,  and  I  have  a  statement  which  I  have  submitted  for  the 
record. 

This  afternoon  I  would  like  to  address  myself  more  narrowly  to  the 
bill  of  rights. 

This  piece  of  legislation,  my  law  enforcement  officers'  bill  of  rights, 
has  been  one  of  my  major  legislative  proposals  since  coming  to  Con- 
gress. "Wlien  I  was  a  police  officer  on  the  New  York  City  Police  Force, 
I  recalled  the  work  of  Congress  to  grant  most  citizens  in  America  basic 
civil  rights  guarantees. 

I  saw,  however,  that  within  the  police  department,  these  civil  rights 
were  not  available  to  the  man  who  was  responsible  for  enforcement — 
the  policeman  himself.  I  made  it  my  objective  to  get  a  bill  in  Congress 
that  would  guarantee  these  basic  rights  to  law  enforcement  officers 


82 

as  well.  That  is  what  this  bill  does,  it  gives  to  these  men  the  same  basic 
civil  rights  guaranteed  every  other  American,  no  more  and  no  less. 

Over  the  years  that  I  have  pushed  for  this  bill,  many  have  argued 
that  the  bill  is  unnecessary  since  these  rights  are  guaranteed  by  the 
Constitution  and  the  Civil  Rights  Act.  Yet  I  would  remmd  my  col- 
leagues that  the  rights  in  those  laws  are  guaranteed  by  the  Constitu- 
tion as  well,  yet  a  legislative  statement  of  civil  rights  was  found 
necessary.  I  say  to  you,  a  similar  statement  of  basic  rights  for  police- 
men is  necessary  today. 

Before  I  get  into  a  discussion  of  the  basic  provisions  of  the  bill  and 
some  of  the  cases  that  demonstrate  the  need  for  the  measure.  I  would 
like  to  read  to  you  portions  of  a  bill  of  rights  that  was  approved  by 
the  Federal  courts  for  another  group  of  citizens.  .      .   .       , 

1.  Any  decision  to  take  disciplinary  action  against  an  individual 
must  be  made  by  an  impartial  tribunal ; 

2.  There  must  be  a  hearing,  encompassing  the  right  to  cross-examine 
adverse  witnesses  and  present  evidence  in  defense ; 

3.  There  must  be  a  written  statement  of  the  charges  against  an 
individual ; 

4.  Eepresentation  by  a  lay  adviser  or  legal  counsel  must  be  per- 
mitted ;  and 

5.  The  right  to  communicate  for  the  purposes  of  enlisting  an  attor- 
ney's aid  must  be  guaranteed. 

These  basic  rights,  presumably  guaranteed  by  the  Constitution  and 
civil  i-io^hts  laws,  wei-e  enunciated  by  Judge  J.  Merhi^e  of  tlie  U.S. 
District  Court  for  the  Eastern  District  of  Virginia.  His  decision  was 
not  for  policemen,  not  for  the  law-abiding ;  his  decision  was  rendered 
on  behalf  of  prison  inmates.  Yes,  convicts  are  now  guaranteed  basic 
civil  rights,  while  these  same  civil  rights  are  denied  police  officers.  A 
complete  copy  of  his  decision  is  annexed  as  appendix  A.  fSee  p.  106.1 

In  liis  decision — and  this  has  great  bearing  on  the  need  for  my  bill 
since  the  situation  in  many  respects  is  similar — the  Court  said  that — 

Inactive  relief  would  issue,  where  evidence  adduced  in  respect  to  administra- 
tion of  discipline  within  prisons  disclosed  a  disregard  of  constitutional  guar- 
antees of  so  grave  a  nature  as  to  violate  the  most  common  notions  of  due  process 
and  humane  treatment  *  *  *.  It  was  further  held  that  In  order  to  discipline  pris- 
oners confined  to  state  penal  institutions,  certain  due  process  rights  are 
necessary  *  *  *. 

The  case  I  will  present  here  today  is  that  the  circumstances  which  led 
to  that  court  decision  are  similar  in  nature  to  the  circumstances  facing 
police  offiers  today  and  as  such  clearly  demonstrate  the  need  for  legisla- 
tive relief. 

Briefly,  I  would  like  to  review  my  legislation,  which  is  now  cospon- 
sored  by  130  of  my  colleagues. 

The  bill  seeks  to  establish  two  things :  a  bill  of  rights  for  law  enforce- 
ment officers  and  grievance  commissions.  These  items  will  be  required 
of  any  State  that  applies  for  Federal  funds  under  the  Law  Enforce- 
ment Assistance  Act. 

T"''nder  the  bill  of  i-ights,  the  following  would  be  granted : 

1.  A  police  officer  would  be  permitted  to  participate  in  political  ac- 
tivities while  off  duty. 
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2.  Law  enforcement  officers  under  investigation  must  be  notified 
about  the  time  and  place  of  interrogation,  tlie  nature  of  the  complaint 
against  him  and  the  names  of  the  complainants  and  his  legal  rights. 

3.  An  officer  under  intradepartmental  investigation   should   be 
entitled  to  legal  counsel. 

4.  Police  officers  must  have  equal  representation  on  anj^  com- 
plnint  review  boards. 

5.  A  disclosure  of  an  officer's  personal  finances  shall  not  be  rou- 
tinely required  simply  for  purposes  of  assignment  or  other  personnel 
action.  Such  information  shall  be  obtained  only  under  proper  legal 
procedures. 

6.  An  officer  must  be  notified  and  given  the  reasons  for  any 
punitive  actions  taken  against  liim  prior  to  the  effective  date  of  such 
action. 

7.  All  complaints  against  law  enforcement  officers  shall  be  duly 
sworn  to  by  the  complainant. 

8.  Interrogating  sessions  shall  be  for  reasonable  periods  and  shall 
be  timed  to  allov/  for  personal  necessities  and  rest  period. 

9.  During  interrogations,  no  threats  of  transfer,  dismissal  or  disci- 
plinarv  action  shall  be  made  nor  promises  of  reward  offered. 

10.  The  complete  interrogation  shall  be  recorded  and  the  record 
made  available. 

11.  If  the  officer  is  placed  under  arrest  or  is  likely  to  be  placed 
under  arrest,  he  shall  be  advised  of  all  his  rights. 

12.  The  right  of  law  enforcement  officers  to  bring  civil  suits  aoanist 
others  for  damages  suffered  or  for  abridgment  of  their  civil  rights 
arising  out  of  the  officer's  performance  of  official  duties  shall  be  rec- 
oo-nized  and  they  shall  be  given  assistance  to  do  so  when  requested. 

'  13.  Law  Enforcem.ent  Officers  Grievance  Commissions  are  provided 
for  in  recognition  of  the  fact  that  the  only  avenues  of  redress  of  civil 
rights  grievances  available  to  the  law  enforcem.ent  officer  at  the  present 
time  are  courts  or  the  chain  of  command  of  the  police  unit.  These 
are  not  always  desirable  nor  satisfactory. 

The  average  citizen  is  given  other  opjwrtunities  for  resolving  his 
grievances  without  having  to  go  through  formal  court  procedures. 
We  have  established,  for  example,  the  Equal  Employment  Oppor- 
tunities Commission.  Many  States  have  Human  Eights  Commissions. 
The  Grievance  Commissions  are  simply  a  special  body  to  deal  with 
the  unique  problems  faced  by  police  officers  and  a  i-eco<Tnition  of  the 
fact  that  police  officers  oftentimes  cannot  find  satisfactorv  relief 
from  other  units  set  up  to  adjudicate  complaints  of  denial  of  rights. 

Xow  I  would  like  to  present  to  the  committee  some  examples  of  the 
many  cases  that  have  come  to  my  attention  over  the  years. 

In  one  such  case,  three  police  officers  in  Waterbury,  Conn.,  were 
fired  by  the  police  superintendent  on  charges  that  they  attempted  ''to 
cheat  and  defraud  the  city  of  Waterbury''  planning  a  sick-call  job 
action. 

Emanuel  Carosella,  one  of  the  fired  officers  and  president  of  the 
police  organization,  claims  he  was  in  the  basement  of  his  home  some- 
time after  11  p.m.,  together  with  the  other  two  officers  when  the  iwlice 
superintendent  forced  Iiis  way  into  the  house  by  breaking  a  locked 
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door.  The  police  superintendent,  says  Carosella,  then  pushed  aside 
Carosella's  wife,  and  after  confronting  the  three  officers  accused 
them  of  planning  a  job  action  and  suspended  them  on  the  spot. 

The  next  day — ^the  day  the  job  action  was  supposed  to  occur — 
Carosella  points  out  that  only  one  man  in  a  300-man  force  called  in 
sick.  In  the  ensuing  civil  service  hearing,  testimony  showed  that  the 
superintendent  was  trespassing  and  had  entered  the  Carosella  home 
illegally.  The  men  nevertheless  were  dismissed  from  the  force.  The 
officers  have  since  been  seeking  redress  to  no  avail.  They  even  tried, 
in  vain,  to  press  charges  against  the  superintendent,  but  the  local 
prosecutor  refused  to  have  the  warrants  served. 

Former  police  officer  Carosella  and  his  two  companions  are  still 
wondering  whether  the  "right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers  and  effects,  against  unreasonable  searches  and 
seizures"  so  eloquently  put  in  the  fourth  amendment  of  the  Constitu- 
tion of  the  United  States,  and  so  much  a  part  of  modern  police 
investigations,  applies  to  police  officers  as  well.  They  look  to  ni}^  bill 
for  a  ray  of  hope  for  themselves  and  the  other  police  officers  sub- 
jected to  the  same  maltreatment. 

In  another  case,  a  Los  Angeles  Police  Department  "audit"  resulted 
in  a  petition,  filed  by  four  members  of  the  detective  division  in  superior 
court  in  1971,  charging  that  their  civil  rights  were  being  denied  in  that 
they  had  been  "illegally  confined  and  interrogated :  from  8 :30  a.m.  to 
5  p.m.  daily  over  a  period  of  days  and  that  their  phones  were  tapped 
and  they  had  been  denied  legal  counsel. 

In  New  York  City,  former  Police  Commissioner  Patrick  J.  Murphy 
ordered  top  commanders  last  August  to  reveal  all  their  personal  fi- 
nances in  a  detailed  questionnaire,  a  practice  instituted  some  years 
earlier  for  men  in  the  lower  ranks.  His  reasoning — this  is  the  impor- 
tant thing  we  have  to  delineate  here.  If  it  is  a  question  of  corruption 
or  the  like,  we  have  no  quarrel  with  that.  His  reasoning  was  to  "seek 
information  *  *  *  to  determine  whether  a  detail  *  *  *  should  be  con- 
tinued." This  sort  of  activity  leaves  entirely  too  much  room  for  per- 
sonal judgments  about  a  man's  morals  based  solely  on  the  evaluator's 
interpretation  of  either  the  degree  of  assets  the  man  has  accumu- 
lated— or  failed  to  accumulate.  The  provision  in  my  bill  limiting  such 
inquiries  would  guarantee  that  financial  worth  will  neither  restrict 
nor  enhance  a  man's  chances  for  choice  assignments. 

The  New  York  Citv  Knapp  Commission,  a  unit  created  by  the  ]\f  ayor 
to  investigate  possible  corruption  in  the  city's  police  department,  has 
also  raised  certain  questions  regarding  the  most  effective  way  to  im- 
prove police  performance.  It  chose  to  make  public  displays  of  its  hear- 
ings in  which  several  suspected  police  officers  charged  with  crimes 
were  used  as  witnesses  against  police  in  general. 

After  the  early  hearings,  the  Commission  made  the  blanket  charge 
that  a  pervasive' climate  of  corruption  among  New  York  City  police 
existed  and  that  rookies  who  come  into  the  department  are  faced  with 
the  situation  where  it  is  easier  for  them  to  become  corrupt  than  to 
remain  honest.  No  doubt  the  thousands  of  dedicated  rookies  and  the 
many  others  aspiring  to  become  police  officers  in  New  York  City  were 
duly  intimidated  by  so  general  an  indictment.  It  is  this  kind  of  de- 
moralizing public  damnation  that  I  hope  to  counter  with  my  bill. 
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Chairman  Knapp  himself  had  some  misgivings  about  the  technique 
employed  by  his  Commission,  saying : 

In  this  first  set  of  hearings,  there  were  the  obvious  dangers  of  doing  unjust 
damage  to  police  morale  and  the  fact  that  they  might  jeopardize  civil  liberties. 

In  any  event,  Chairman  Knapp  became  convinced  that,  in  spite  of 
the  spectre  of  a  political  circus  haunting  the  hearings,  the  civil  liber- 
ties of  police  were  secondary  to  the  main  thrust  of  the  commission's 
work. 

That  is  an  important  observation.  He  acknowledged  the  civil  liber- 
ties of  the  police  were  secondary  in  this  day  and  age  in  this  country. 

The  pervasiveness  of  the  sort  of  treatment  I  seek  to  eliminate  is 
demonstrated  by  two  other  cases.  One,  in  North  Tonawanda,  N.Y., 
involves  a  police  officer  who  was  ordered  to  appear  before  the  full 
city  council  after  an  argument  over  police  working  conditions  with 
one  of  its  members.  He  was  questioned  by  the  council  and  penalized 
7  days'  vacation  for  his  failure  to  apologize  to  the  city  councilman. 
After  refusing  to  accept  the  council's  decision,  he  was  formally 
charged  by  the  council  and  then  tried — by  the  same  council.  Although 
never  informed  of  the  specific  charges,  he  was  declared  guilty  and  sus- 
pended for  30  days  without  pay. 

The  shocked  officer  recovered  enough  to  file  an  action  in  the  court  of 
appeals  in  Eochester,  N.  Y.  The  court  ordered  that  the  officer  should  be 
reinstated  with  back  pay. 

The  other  case  occurred  in  Mount  Holly,  N.C.,  in  which  a  police  chief 
was  dismissed  for  conduct  unbecoming  a  police  officer  allegedly  as  the 
result  of  his  efforts  to  block  a  plot  by  a  local  Ku  Klux  Klan  group  to 
take  over  the  police  department.  Although  the  dismissed  police  chief 
was  cleared  of  the  charges  and  was  later  reinstated  by_  a  bold  city 
manager,  lawsuits  were  filed  and  the  question  of  violations  of  civil 
rights  remained  unanswered. 

Two  court  cases  have  particular  significance.  They  show  the  temerity 
with  which  the  judiciary  acts  to  enforce  the  rights  of  law  enforcement 
officers. 

In  a  case  in  California — Norton  v.  City  of  Santa  Ava,  Cal.  Reptr. 
37, 1971 — a  former  city  police  lieutenant  who  was  dismissed  for  viola- 
tion of  departmental  rules  and  regulations  sued  for  reinstatement  but 
his  claim  was  denied  by  the  court.  The  court  stated  his  dismissal  was 
based,  at  least  in  part,  "on  lawsuits  the  lieutenant  had  brought  against 
the  police  chief  for  libel  and  slander. 

The  court  held  that  the  lieutenant's  actions  constituted  a  personal 
vendetta  and  a  direct  challenge  of  the  authority  of  the  chief  to  man- 
age and  supervise  his  department,  the  effect  of  which  was  to  create 
internal  dissension  on  a  grand  scale  if  allowed  to  continue.  The  court 
ruled  the  plaintiff  lieutenant  was  not  denied  his  constitiitional  right  of 
access  to  the  courts.  However,  it  sounds  like  we  are  talking  more  about 
keeping  the  slaves  in  their  place  rather  than  protection  of  basic  civil 
rights. 

In  another  case — G-rahinqpr  v.  Conlifih;  USDC  Nill,  December  19, 
1970 — ^two  Chicago  police  oifRcers  brought  an  action  under  section  1983 
of  the  Civil  Rights  Act  contending  that  they  have  a  constitutional 
right  to  counsel  during  a  polygraph  examination  and  to  have  an  at- 
torney at  a  hearing  before  the  complaint  review  panel.  The  officers 
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were  charged  with  brutality  and  refused  to  submit  to  a  polygraph 
examination  unless  they  could  have  an  attorney  present.  The  officers 
were  suspended  for  15  days  upon  the  recommendation  of  the  dis- 
ciplinary panel  of  the  police  department. 

The  Federal  District  Court  for  Northern  Illinois  noted  that  a  law 
enforcement  ofncer  is  in  a  peculiar  and  unusual  position  of  public 
trust  and  responsibility  and  because  of  this  the  public  has  an  im- 
portant interest  in  expecting  the  officer  to  give  frank  and  honest  re- 
plies to  questions  relevant  to  his  fitness  to  hold  public  office. 

The  court  considered  the  small  maximum  penalty  the  panel  could 
recommend — less  than  31  days  suspension — ^and  found  neither  a  de- 
nial of  a  right  to  counsel  nor  a  violation  of  procedural  due  process. 
The  court  recognized — and  this  is  the  shocking  part — if  every  officer 
who  appeared  before  the  panel  were  to  invoke  the  full  panoply  of 
judicial  process,  serious  impairment  of  the  disciplinary  processes  of 
the  Chicago  Police  Department  could  occur. 

What  they  are  saying,  again,  is  that  the  police  officer  is  not  in  the 
position  of  a  prisoner  or  an  average  John  Doe  Citizen ;  he  is  not  per- 
mitted the  full  panoply  of  due  process,  simply  because  he  is  a  police 
officer.  In  other  words,'  granting  of  such  rights  would  be  impractical 
to  carry  out  because  of  institutional  and  organizational  limitations. 

Contrast  this  with  the  decision  of  Judge  Merhige  in  defining  the 
rights  of  convicts.  Bear  in  mind  that  intraprison  discipline  is  on 
much  the  same  order  as  intradepartmental  discipline.  Both  are  con- 
sidered administrative  in  nature  and  do  not  involve  criminal  acts.  The 
good  Judge  Merhige  made  the  following  statement  about  invoking  the 
full  panoply  of  due  process  rights. 

Whether  certain  procedural  prerequisites  are  required  before  intraprison  dis- 
cipline is  imposed  is  governed  by  conventional  due  process  standards,  adapted 
as  may  be  necessary  to  the  prison  environment.  The  argument  that  the  rights 
to  be  free  of  the  substantial  restraints  of  solitary  confinement,  "padlock"  or 
maximum  security  segregation  or  to  earn  statutory  "good  time"  are  matters 
of  mere  legislative  or  administrative  grace  fails  in  the  face  of  current  consti- 
tutional doctrine  ♦  *  *.  In  these  adjudicatory  proceedings  the  Court  concludes 
that  certain  due  process  rights  are  both  necessary  and  will  not  unduly  impede 
legitimate  prison  functions  *  *  *.  Necessarily  a  hearing  encompasses  the  right 
to  present  evidence  in  defense,  including  the  testimony  of  voluntary  witnesses. 

A  hearing  must  be  preceded  by  notice  in  writing  of  the  substance  of  the  factual 
charge  of  misconduct.  Only  with  written  notice  can  a  prisoner  prepare  to  meet 
claims  and  insist  that  the  hearing  be  kept  within  bounds  *  *  *  minimum  due 
process  standards  are  necessary  when  solitary  confinement,  transfer  to  maxi- 
mum security  confinement,  or  loss  of  good  time  are  imposed,  or  a  prisoner  is 
held  in  padlock  confinement  more  than  ten  days. 

I  ask  you,  is  confining  a  prisoner  to  his  cell  for  more  than  10 
days,  a  prisoner  who  is  presently  incarcerated,  a  more  serious  pun- 
ishment than  unduly  suspending  a  police  officer  and  denying  him  his 
salary  for  31  days  ?  Apparently  so,  according  to  the  courts. 

The  cases  go  on  and  on,  but  the  fact  is  relief  is  needed  now.  I  would 
like  to  proceed  to  a  discussion  of  the  arguments  raised  against  the  bill 
by  the  Justice  Department  report  of  last  year  and  by  other  ISIombers 
oil  the  floor  of  the  House  last  month.  I  also  will  include  as  appendix  B 
some  of  the  objections  that  have  been  raised  by  various  people  in  let- 
ters to  me.   [See  p.  137.,] 
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]Major  objections  to  my  bill  were  raised  in  a  report  from  the  Justice 
Department  dated  June  12,  1972.  Tlie  Attorney  General  disapproved 
of  tlie  legislation  based  on  three  arguments : 

1.  The  bill  would  be  "an  undesirable  intrusion  into  the  activities 
of  States  and  local  units  of  government,  which  should  be  responsible 
for  assuring  the  rights  of  their  law  enforcement  officers. 

2.  The  bill  would  provide  for  Federal  supervision  of  State  and 
local  law  enforcement. 

3.  The  bill  violates  the  Hatch  Act  by  permitting  political  activity. 
I  will  take  these  arguments  in  reverse  order.  Regarding  political 

activity,  in  drawing  up  the  bill,  I  sought  a  comprehensive  statement 
of  all  rights  of  law  enforcement  officers.  I  firmly  believe  that  a  law 
enforcement  officer  should  have  the  right  to  participate  in  political  ac- 
tivity during  off-duty  hours,  especially  when  you  consider  the  rhetoric 
we  liave  heard  in  the  last  decade  in  our  country,  where  everyone  should 
participate,  poor  as  well  as  rich,  educated  as  well  as  the  illiterate.  Laws 
have  been  changed  to  permit  every  person  in  our  country  to  participate 
in  the  elective  process.  And  yet  we  have  a  very  substantial  segment, 
the  law  enforcement  officer,  who  has  much  to  contribute  in  a  responsi- 
ble fashion,  being  denied  his  right. 

I  recognize  that  this  would  require  changing  the  Hatch  Act  at  the 
Federal  level  and  similar  provisions  at  the  State  level.  Such  a  re- 
quirement would  be  difficult  to  include  in  a  final  version  of  this  bill. 
Should  the  committee  so  choose,  I  would  certainly  concur  with  deleting 
that  section.  Nevertheless,  my  belief  that  police  officers  and  all  public 
servants  should  have  the  right  to  participate  in  political  activity  re- 
mains firm. 

Concerning  their  second  objection,  there  is  no  requirement  for 
Federal  supervision  of  State  and  local  law  enforcement  in  my  bill. 
The  Law  Enforcement  Assistance  Act  already  requires  certain  mini- 
mum standards  and  insists  on  a  State  plan  for  the  use  of  the  funds. 
The  bill  merely  says  that  if  a  State  or  unit  of  local  government  is  to 
qualify  for  funds  they  must  have  a  mechanism  to  guarantee  every 
police  officer's  basic  civil  rights. 

Related  to  this  question  is  the  Attorney  Generals'  primary  objection : 
the  bill  would  violate  State's  rights  or  be  an  intrusion  into  the  activities 
of  States  and  local  units  of  government. 

This  argument  probably  sounds  very  familiar.  It  is  the  same 
argument  used  against  the  Civil  Rights  Acts.  The  fact  is  in  the  1960's 
when  the  Congress  saw  that  constitutional  rights  were  not  being 
guaranteed  to  every  American,  it  enacted  laws  that  would  cut  off 
Federal  funds  to  a  State  until  these  rights  were  assured.  On  this 
authority,  the  Federal  Government  has  ordered  busing  of  children 
intracity ;  ordered  conformity  with  certain  standards  of  education,  in- 
struction, staffing  and  attendance;  and  required  local  educational 
systems  to  spend  money  and  do  all  sorts  of  things.  No  one  will  argue 
that  the  Civil  Rights  Act  and  many  of  the  directives  from  the  Federal 
Government  that  ensued  were  not  important  and  worthwhile. 

"\'\niy  then  is  it  so  difficult  to  place  a  similar  requirement  on  the 
States  to  assure  the  rights  of  law  enforcement  officers?  IMust  these 
men  conduct  marches  in  the  streets,  engage  in  civil  disobedience  or 
conduct  riots?  Is  violence  the  only  force  that  will  move  Congress?  J 
think  not. 


Perhaps  we  are  seeing  the  demonstration  of  the  police  officer's  frus- 
tration in  the  instances  of  brutality  that  occur.  Perhaps  the  lack  of 
motivation  to  perform  his  tasks  well  is  based  on  a  police  officer's  percep- 
tion that  he  has  no  rights  under  the  law  so  why  bother  enforcing  some- 
one else's  ? 

The  Justice  Department's  arguments  are  really  weak.  They  readily 
admit  that  they  believe  "State  and  local  law  enforcement  officers  should 
be  afforded  many  of  the  rights  contemplated  by  my  bill." 

Let  me  repeat  that.  "State  and  local  law  enforcement  officers  should 
be  afforded  many  of  the  rights  contemplated  by  my  bill." 

They  state  further  in  their  report : 

It  should  be  noted,  however,  that  the  Department  of  Justice  is  not  unmindful 
of  this  important  area  of  law  enforcement.  We  believe  that  there  is  a  need  for 
minimum  standards  with  respect  to  police  grievances  and  the  intervention  of 
police  conduct.  In  fact,  the  specific  subject  of  rights  of  police  officers  will  be  ad- 
dressed in  the  forthcoming  report  of  the  National  Advisory  Commission  on 
Criminal  Justice  Standards  and  Goals. 

That  is  in  the  Department  of  Justice  letter.  We  don't  disagree. 

Ah,  yes.  Let's  study  the  problem — study  it  to  death.  The  time  for 
action  is  now.  This  committee  should  not  wait  for  some  administration 
report  on  the  problem.  It  is  clear  that  there  is  an  urgent  need  for  enact- 
ment of  this  type  of  legislation.  If  the  Justice  Department  wants  to 
offer  constructive  suggestions  for  improving  the  bill,  let  them  do  so. 

And  I  will  be  delighted  to  participate  with  them  in  the  process. 

A  major  argument  that  appeared  on  the  floor  was  that  this  bill,  if 
enacted,  would  require  States  and  localities  to  alter  their  laws  and  ordi- 
nances to  meet  the  provisions  of  the  bill,  and  thus  qualify  for  LEAA 
funds.  This  is  true.  I  would  remind  the  committee  that  the  States  and 
localities  were  required  to  repeal  their  "Jim  Crow"  laws  prohibiting 
blacks  from  obtaining  full  rights  as  citizens  and  States  were  required 
to  enact  voting  rights  laws  that  gave  every  citizen  the  opportunity  to 
participate  in  the  political  process. 

Others  argued  on  the  floor  last  month  that  the  bill's  1-year  phase-in 
period  was  too  short  since  some  State  legislatures  only  meet  biennially. 
This  is  a  valid  criticism  and  calls  for  a  change  in  the  bill  to  make  it 
effective  2  years  from  enactment. 

Gentlemen,  the  time  has  come  to  assure  every  law  enforcement  officer 
that  the  Constitution  protects  his  rights  as  a  citizen  as  well.  In  all 
aspects  of  dealings  with  police  officers  whether  administratively  or 
otherwise,  basic  due  process  and  other  constitutional  rights  must  be 
assured.  I  believe  my  bill  does  this  without  any  undue  hardship  on 
the  States.  New  York,  for  example,  was  among  the  first  to  draft  such 
a  bill  of  rights. 

Many  portions  of  my  bill  are  being  practiced  in  New  York  City.  So 
the  argument  that  it  would  be  an  imposition  is  kind  of  (not  clear).  My 
bill  is  based  on  the  provisions  of  those  regulations  which  have  worked 
well  over  the  last  several  years.  A  copy  of  that  bill  of  rights  will  be 
included  in  my  testimony  as  appendix  C.  [See  p.  141.] 

Recently,  in  IVIemphis,  Tenn.,  the  police  association  negotiated 
the  inclusion  of  a  law  enforcement  officers  bill  of  riglits  in  their 
operating  contract.  A  bill  of  rights  that  used  my  bill  as  a  model.  The 
Maryland  House  of  Delegates  passed  a  law  enforcement  officers  bill 
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of  rights  in  the  last  session  of  that  legislature.  California  has  such  a 
bill  under  consideration  as  well. 

We  are  not  talking  about  a  strange  creature  not  practiced,  not 
adopted,  not  used.  It  is  on  its  way.  It  is  on  its  way  in  some  of  these 
forward  looking  and  vigilant  departments. 

I  urge  the  committee  to  schedule  further  hearings  to  receive  testi- 
mony from  the  many  police  organizations  throughout  the  country  on 
the  cases  that  they  have  in  their  files.  Let  them  speak  out  about  the 
injustices  they  have  experienced  in  their  own  police  departments. 

The  time  for  enactment  of  this  legislation  is  long  overdue.  I  hope 
the  members  of  this  committee  will  share  that  view  with  me  and  report 
the  bill  to  the  floor  as  soon  as  possible.  I  thank  the  committee  for  its 
time  today  and  for  the  opportunity  to  be  heard.  I  am  hopeful  we  will 
have  some  action.  I  will  be  delighted  to  answer  any  questions. 

I  would  like  to  observe  we  have  with  us  the  president  of  the  Inter- 
national Conference  of  Police  Associations,  ]Mr.  Edward  J.  Kiernan, 
formerly  the  president  of  the  New  York  City  Patrolmen's  Benevolent 
Association.  Also  in  the  audience,  his  predecessor,  president  of  the 
Patrolmen's  Benevolent  Association,  Mr.  John  Cassese.  I  am  sure  they 
will  make  themselves  available  to  questions  as  well  as  myself. 

Mr.  EiLBERG.  As  far  as  other  witnesses  are  concerned,  we  limited 
witnesses  today,  Congressman,  and  I  hesitate  to  open  the  door  to 
civilian  witnesses  at  this  time  because  this  may  prolong  the  situation 
unduly. 

Mr.  BiAGGi.  I  just  brought  it  to  your  attention,  Mr.  Chairman.  I  am 
aware  of  the  rule. 

Mr.  Eelberg.  Congressman  Biaggi,  obviously,  you  have  gone  to  a 
great  deal  of  trouble  in  preparing  that  statement.  It  indicates  a  lot  of 
work  and  the  committee  is  grateful  to  you  for  such  a  notable  presenta- 
tion based  upon  a  great  deal  of  research. 

Mr.  Biaggi.  In  23  years  as  a  policeman  and  5  years  as  first  vice  presi- 
dent of  PBA,  I  know  the  problem  and  know  it  well. 

Mr.  EiLBERG.  We  should  have  j-our  qualifications  for  the  record. 
Twenty-three  years  as  a  policeman  ? 

Mr.  Biaggi.  Five  years  as  first  vice  president  of  PBA. 

Mr.  EiLBERG.  Meaning  ? 

Mr.  Biaggi.  New  York  City  Patrolman's  Benevolent  Association  and 
legislative  representative  for  the  New  York  State  Police  Conference, 
and  president  of  the  National  Police  Officers  Association,  during  my 
career  of  law  enforcement. 

Mr.  EiLBERG.  Many  of  us  have  not  been  policemen  or  police  officers. 
I  was  an  assistant  district  attorney  in  Philadelphia  for  a  short 
period  of  time._  So  many  of  your  experiences  are  new  to  me  and  I  may 
be  repetitious  in  some  of  the  questions  I  ask  which  you  have  covered 
in  one  way  or  another.  I  may  ask  you  some  repetitive  questions  but 
which  may  help  clarify  some  doubt  or  concerns  about  the  bill. 

I  know  in  my  own  city  of  Philadelphia  that  political  activity  is 
barred  by  police  officers  by  our  Philadelphia  city  charter.  So  I  assume 
you  meant  that  if  your  bill,  or  a  modification  of  it,  became  effective,  the 
city  charter  would  have  to  be  amended. 

I  raise  the  question  whether  it  is  desirable  that  a  police  officer  should 
have  the  same  political  rights  as  any  other  citizen  ? 

Mr.  Biaggi.  Yes ;  I  do. 
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Ml'.  EiLBERG.  Does  that  include  membership  in  a  political  party,  say 
as  a  district  committeeman,  or  as  a  ward  leader?  Would  you  place 
any  limitations  at  all  upon  political  activity  ? 

Mr.  BiAGGi.  No.  The  only  limitation  I  would  place  on  them  is  that 
they  be  prohibited  from  participating  in  political  activities  while  on 
duty.  Because  the  fact  of  the  matter  is  that,  by  and  large,  currently  they 
do  infuse  the  political  system  by  their  articulation  not  in  political  clubs, 
but  social  and  fraternal  clubs. 

Mr.  EiLBERG.  What  would  be  your  reaction  if  a  police  officer  were 
an  active  party  member,  such  as  a  committeeman  in  Philadelphia  and 
his  occupation  v.as  to  be  used  as  a  means  to  apply  pressure  against 
the  citizens  in  his  voting  district.  In  other  words,  I  could  see  the  possi- 
bility that  some  member  of  the  committee  might  feel  that  I  had  better 
go  along  v.'ith  this  fellow  or  maybe  he  will  get  after  me  for  not  keeping 
my  sidewalk  clean  and  that  sort  of  thing. 

1  would  like  to  know  what  your  reaction  is  to  that. 

Mr.  BiAGGi.  I  understand  the  point  you  make.  What  you  do,  really, 
is  give  so  much  more  prestige  to  the  committeeman  than  the  position 
itself  deserves.  I  think  we  are  talking  in  terms  of  1973  as  contrasted  to 
1873,  when  there  was  no  communication  and  there — there  was  an  op- 
pressive attitude  and  where  the  police  and  the  rights  of  people  were 
hardly  ever  communicated  or  clearly  defined. 

We"  are  talking  about  1973.  That  condition  couldn't  exist  today.  And 
what  influence  he  would  have,  he  would  have  anyway,  whether  he  was  a 
committeeman  or  otherwise.  If  he  is  an  opinionated  police  officer,  he 
can  communicate  his  opinion.  I  don't  think  the  argument  holds.  I  am 
aware  of  it  and  in  fact  anticipated  that  type  of  question.  But  we  are 
talking  in  terms  of  a  new  age  of  understanding  and  relative  rights. 

But  let's  assume  the  exception  rather  than  the  rule.  To  begin  with, 
I  don't  know  how  many  police  officers  would  actually  participate,  but 
I  think  they  should  be  encouraged  to  participate,  and  for  those  who 
would  participate,  I  am  sure  they  would  be  mindful  of  the  rules.  If 
they  violated  those  rules,  they  are  subject  to  disciplinary  action  like 
any  other  violation. 

Mr.  EiLBERG.  I  refer  to  a  municipality  like  my^  own,  in  which  I 
anticipate  many  would  become  politically  active  just  as  we  peraiit 
public  school  teachers  to  become  active  politically  as  many  do  in  the 
city  outside  of  school  hours.  So  I  see  no  reason  why  the  police  officers 
vroukln't.  But  I  aui  wondering  how  it  would  work. 

Mr.  BiAGGi.  Let's  pursue  it  with  the  teachers.  What  greater  entry 
into  a  home  could  we  have  than  through  a  teacher  who  is  held  in  high 
regard  and  by  his  access  to  the  children,  has  access  to  the  parents,  and 
the  relationship  is  one  where  the  parent  is  concerned  about  the  progress 
of  a  child.  I  don't  think  it  would  happen  on  a  universal  basis.  There 
would  be  some  exception,  of  course.  We  deal  with  the  exception  but 
we  don't  legislate  by  exception. 

Mr.  EiLBERG.  What  procedures  are  there  in  New  York  City  for 
processing  police  grievances  or  adjudicating  complaints  against  police 
officers  ? 

Mr.  BiAGGi.  Well,  it  would  depend  upon  the  type  of  complaint.  We 
do  have  a  complaint  review  board  of  sorts.  They  have  a  bill  of  rights, 
which  I  have  here.  It  was  adopted  in  1967  and  it  was  amended  in  April 
1967,  and  August  1967. 
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Mr.  EiLBERG.  I  wonder  if  I  might  interrupt  so  we  can  go  over  and 
vote  and  come  right  back. 

[Brief  recess.] 

Mr.  EiLBERG.  The  last  question,  I  think,  was,  what  was  the  situation 
in  New  York  City  with  regard  to  processing  police  grievances  and 
adjudicating  complaints  against  police  officers? 

Mr.  BiAGCri.  Since  1967,  what  has  resulted  is  a  more  efficient  disci- 
plinary process.  It  eliminated  the  argument  that  the  disciplined  officer 
generally  proposed  or  advanced  in  the  courts  that  he  was  denied  his 
rights.  Because  of  these  proposals,  this  bill  of  rights,  is  very  carefully 
applied. 

In  addition  to  that,  in  the  light  of  the  bill  of  rights  situation,  what 
we  have  is  called  a  captain's  mast;  most  of  the  problems  are  settled 
at  the  local  level. 

Mr.  EiLBERG.  Now,  captain's  mast  is  something  with  which  I  am 
familiar.  We  have  that  in  our  Philadelphia  system.  Has  a  bill  of  rights 
similar  to  what  you  have  been  proposing  been  adopted  partially,  or 
what  procedures  are  there  in  New  York  City  that  could  be  used  as  a 
basis  for  the  proposed  legislation  ? 

Mr.  BiAGGi.  There  is  a  bill  of  rights  adopted  by  the  New  York  City 
Police  Department  for  its  members.  It  is  authorized  bv  TOP  Order 
167.  dated  April  26,  1967.  and  amended  by  TOP  Order  167-1,  dated 
August  8,  1967.  And  these  provisions,  some  of  those,  are  incorporated 
into  our  bill  of  rights. 

Mr.  EiLBERG.  Can  we  have  those  ? 

Mr.  BiAGGi.  They  are  part  of  my  submission,  appendix  C. 

Mr.  EiLBERG.  Ail  right.  How  is  it  working?  I  mean,  are  tlie  bill  of 
rights  to  which  you  are  referring  being  applied  ?  What  results  do  you 
see? 

Mr.  BiAGGi.  I  think  it  has  been  the  most  salutory  administrative 
action  taken  in  the  police  department  in  all  of  my  career.  This  will  be 
testified  to  by  the  representatives  of  the  members  of  the  police  depart- 
ment organizations  and  by  the  superior  officers  and  by  the  administra- 
tion. 

^Ir.  EiLBERG.  You  mentioned  the  Knapp  Commission.  Did  the  Knapp 
Commission  make  any  recommendation  with  respect  to  the  internal 
machinery  in  New  York  City  for  disciplining  police  officers  ? 

]\Ir.  BiAGGi.  I  don't  think  the  Knapp  Commission  was  constituted  for 
that  purpose.  I  testified  that  even  Mr.  Knapp,  I  think  he  is  a  judge  now, 
I  believe,  placed  the  police  officers  and  their  rights,  constitutionally 
provided  rights,  in  a  secondary  position.  He  ultimately  made  con- 
clusions that  I  thought  were  detrimental  to  morale,  but  he  didn't 
make  any  propositions  that  would  improve  the  conditions  that  we 
complain  of. 

He  even  acknowledged  that  it,  the  hearings,  had  circus-like  quality, 
his  hearings  did,  and  it  was  a  controversial  conclusion  and  contro- 
versial project.  It  may  have  served  some  purposes  in  that  we  focused 
attention  on  tlie  corruption  that  existed  in  this  police  department  and 
attempts  to  ferret  it  out  should  be  pursued  with  renewed  v^q-or. 
Wliether  or  not  it  will  be  completely  ferreted  out  remains  to  be  seen, 
but  we  should  remain  vigilant, 

Mr.  EiLBERG.  May  I  ask  a  philosophical  tvpe  of  question  now,  would 
the  effect  of  this  legislation  be  to  erode  present  personnel  policies? 
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In  other  words,  I  can  readily  conceive  how  the  rank  and  file  might  be 
for  it  and  how  supervisor}^  personnel  might  be  opposed  to  it.  Super- 
visory personnel  might  feel  that  your  legislation  may  interfere  with 
their  ability  to  manage  their  department,  since  there  are  provisions 
restricting  transfer,  reassignment.  How  do  you  react  to  that  proposi- 
tion. Congressman  Biaggi  'i 

Mr.  Biaggi.  In  the  absence  of  experience,  those  arguments  seem  to 
have  some  credibility.  We  had  an  absence  of  experience  prior  to  1967. 
However,  we  have  had  5  or  6  years  of  experience  since  and  those 
arguments  have  been  found  to  hold  no  water. 

Mr.  EiLBERG.  With  respect  to  the  New  York  police  ? 

Mr.  Biaggi.  That  is  right. 

Now,  let's  talk  in  terms  of  superiors  and  administrators.  We  have  all 
types  of  siiperiors  and  all  types  of  attitudes  and  we  have  the  same 
problem  with  police  officei-s.  We  recognize  as  a  group  they  do  present 
problems  in  law  enforcement  and  they  should  be  culled  and  treated 
first  and  if  they  can't  be  treated,  then  they  should  be  removed  because 
these  attitudes  create  the  tense  situations  that  develop  between  the 
commimity  and  themselves. 

We  have  superiors  we  assume  by  virtue  of  the  newly  vested  authority 
upon  promotion  an  arrogance,  that  the  position  doesn't  justify,  and 
they  proceed  to  conduct  themselves  in  arrogant,  ruthless,  and  improper 
fashion.  But,  by  and  large,  the  superiors  when  enlightened,  when  we 
talk  in  terms  of  improving  the  job,  improving  relationsliips  on  the 
job,  and  creating  a  happier  state  of  mind  universally  within  the  police 
department,  agree,  and  like  this  administrative  action. 

Let's  bear  one  thing  in  mind.  The  thrust  here  is  not  to  protect  any 
wrongdoing  police  officer.  The  thrust  here  is  to  increase  the  efficiency. 
How  do  you  increase  the  efficiency  ?  Improve  morale.  You  do  that  by 
many  ways.  By  virtue  of  this  bill,  the  police  officer  is  assured,  at  least, 
he  is  afforded  the  sam.e  opportunity  as  anybody  else. 

Two,  he  is  provided  with  an  opportunity  to  be  represented  and  take 
advantage  of  all  of  the  privileges  that  any  American  should  have. 

It  has  been  said  in  police  departments,  the  only  police  officer  who 
gets  in  trouble  is  the  police  officer  who  is  active.  Because  there  isn't  a 
mechanism  established  to  protect  him  when  he  is  right.  The  accusa- 
tion comes  from  the  outside  in  one  instance,  and  the  superior  with  the 
erroneous  attitude  proceeds  to  destroy.  He  is  not  even  objective  any 
more.  The  law  requires  an  objective  approach. 

What  we  are  really  asking  for,  to  paraphrase  it  in  as  simple  language 
as  we  know  how,  is  to  aiford  the  officer  the  same  rights  that  we  afford 
the  people  that  they  arrest.  It  is  as  simple  as  that. 

Mr.  EiLBERG.  My  next  question,  isn't  it  true  that  many  law  enforce- 
ment agencies  already  have  an  adequate  mechanism  for  handling 
grievances,  whether  they  are  citizen  grievances  or  police  grievances? 
That  is  not  to  say  there  could  not  be  improvements  and  perhaps  your 
bill  may  be  a  vehicle  for  that,  but  are  not  many  law  enforcement  agen- 
cies already  moving  in  the  direction  you  describe  ? 

Mr.  Biaggi.  Yes.  Yes;  they  are.  They  are  moving.  They  should 
have  arrived.  That  is  the  difference.  They  are  moving  imperceptibly. 
At  an  imporceptible  pace  if  we  are  talking  in  terms  of  progress. 

But  let's  talk  about  the  mechanisms.  To  begin  with,  the  police  officer, 
frankly,  with  the  incorrect  attitude  as  measured  in  his  miind,  he  is 
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measured  by  the  amount  of  convictions  he  obtains.  In  the  parlance  of 
the  police  (iepartment — how  man}-  policemen  he  can  destroy.  How 
many  policemen  he  can  bring  up  on  charges  and  fire.  That  is  not  the 
purpose.  Ultimate]}',  if  he  can  do  that  with  justification,  and  preserv- 
ing due  process,  fine. 

But  what  Ave  have  is  trial  rooms  in  Xew  York.  Even  that  is  improved 
somewhat ;  it  is  almost  a  star  chamber  proceeding. 

Let's  start  from  the  A'-ery  beginning.  You  are  afforded  an  opportunity 
to  engage  counsel  in  trial  room..  But  let's  start  from  the  very  begin- 
ning ;  that  is  Avhere  it  is  at.  I  know  the  learned  chairman  is  an  outstand- 
ing member  of  the  bar  and  you  know  full  well  that  a  person's  rights,  in 
order  to  be  preserved  at  all,  must  be  protected  from  the  beginning. 
Ofttimes,  we  just  about  surrender  all  of  them  by  virtue  of  that  A-oid  of 
no  early  representation. 

I  don't  believe  that  the  mechanisms  currently  established  across  the 
Nation  are  adequate  to  protect  the  police  officer's  rights. 

Mr.  EiLBERO.  Is  this  a  situation  or  condition  which  is  peculiar  to 
New  York  City  or  other  cities  in  the  country  because  I  do  believe 
the  rank  and  file  Avouid  be  for  the  propositions  that  vou  are  mention- 
ing? I  don't  recall  receiving  many  complaints  personally  and  I  Avould 
say  that  the  rank  and  file  are  among  my  supporters  in  my  OAvn  city  of 
Philadelphia.  Hoav  do  you  respond  to  that  ? 

Mr.  EiAGGi.  I  think  the  Avhole  police  profession  is  burdened  with  this 
difficulty.  I  Avould  like  to  point  again  that  tha  Department  of  Justice 
in  its  letter  did  acknoAvledge  that  there  is  something,  there  should  be  a 
standard,  a  niinimum  standard,  there  is  some  merit  to  the  proposition 
that  police  officers  should  be  provided  Avith  something,  and  you  will 
find  in  further  testimony  that  the  police  officers  organizations  Avill 
testify  in  support  of  m}^  bill  of  rights. 

Mr.  Etlberg.  Let  me  ask  this :  you  naturally  Avant  to  see  improve- 
ment in  all  police  departments,  not  simply  a  majoritj"  of  them? 

Mr.  Bix\GGi.  I  want  them  all  subjected  to  my  bill  of  rights. 

jMr.  EiLBERG.  In  the  majority  of  police  departments,  is  there  not  pres- 
ently some  underlying  legal  authority  in  the  form  of  State  or  local 
laAV,  cIa^I  service  regulations,  de])artmental  regvdations?  In  other 
words,  is  there  not  a  mechanism  presently  in  the  majoritA^  of  places? 

INIr.  BiAGGi.  Xo ;  I  would  have  to  reply  in  the  negative.  For  those 
that  do  exist  are  administratively  applied,  again,  by  people  in  posi- 
tions who  just  about  use  the  aAvesome  poAver  of  their  position  to  over- 
Avlielm  and  deny. 

Mr.  EiLBERG.  You  know  that  the  statement  you  h.ave  just  in^de  has 
been  contradicted.  There  ai-e  people — and  I  just  happen  to  be  lookiiig 
at  an  article  by  ]Mr.  E.  Dempsey,  published  in  May,  in  v,diich  as  a 
result  of  his  stud}^  in  1970-71  on  police  departments,  he  repo'is  in 
t]:ie  majority  of  police  depaitmerits,  some  underlying  legal  authority 
in  the  form  of  State  and  local  law,  cIa^I  serA'ice  rules  or  department 
regula-tions,  for  disciplinary  action,  processing  charges  against  police 
officers  presently  exists. 

Mr.  BiAGGi.  Oh.  ,yes.  I  am  not  quarreling  Avith  that.  That  Avasn't  my 
response,  Mr.  Chairman.  TVhat  I  said  is,  there  is  no  A''alid  one.  Sure,  it 
is  there.  I  am  not  even  quarreling  with  the  mechanism  for  discipline. 
We  are  not  quarreling  Avith  discipline.  We  are  not  quarreling  with  any 
lawful  process  in  pursuit  of  a  laAvful  objective.  We  are  quarreling  with 
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the  denial  of  rights  in  the  conrse  of  this  first  objective.  That  is  what 
we  are  seeking  here. 

]Mr.  EiLBERG.  I  might  take  this  occasion  to  ask  the  reaction  to  the 
task  force  appointed  by  the  President,  the  Commission  on  Law  En- 
forcement in  tlie  Administration  of  Justice,  which  evidently  takes 
the  position  that  procedures  should  be  improved  and  not  eliminated 
or  changed. 

Mr.  BiAGGi.  Which  procedure  ? 

Mr.  EiLBERG.  I  don't  have  the  details  of  the  procedures,  but  appar- 
ently there  has  been  a  Federal  study  on  disciplinary  procedures. 

Mr.  BiAGGi.  No  problem  with  disciplining  procedures.  We  are  talk- 
ing about  two  different  things.  That  is  the  point  we  are  making.  I 
am  talking  in  terms  of  the  manner  in  which  you  initiate  an  investiga- 
tion, conduct  the  investigation,  that  is  what  I  am  talking  about. 

What  they  are  trying  to  equate,  they  are  equating  disciplinary 
proceedings  there  to  the  trial  of  a  prisoner.  That  is  fine.  Nobody  quar- 
rels with  court  procedure.  As  we  don't  quarrel  with  the  trial  room 
procedure,  because,  as  I  said  before,  that  is  progressing.  At  least  in 
New  York  City.  I  don't  know  if  that  is  universal.  That  study  would 
have  to  be  further  analyzed. 

Wliat  we  are  complaining  about  is  the  period  preceding  that. 

Mr.  EiLBERG.  Would  the  provision  in  H.R.  4598  limiting  the  finan- 
cial disclosure  of  law  enforcement  officers  restrict  investigation  of 
graft  and  corruption?  In  other  words,  are  there  not  times  when  the 
financial  disclosures  of  law  enforcement  officers  might  be  proper? 

Mr.  BiAGGi.  Absolutely.  I  said  that  in  my  statement,  if  you  recall, 
Mr.  Chairman.  Absolutely.  And  I  made  this  point,  I  made  it  a  very 
narrow  point.  Let  me  address  myself  to  it. 

You  are  talking  in  terms  of  a  value  judgment,  re  personnel  assign- 
ments and  their  fiscal  condition.  A  man  is  asked  to  submit  a  question- 
naire. First,  what  is  wealth?  "Wliat  is  relative  wealth?  What  kind  of 
judgment  do  you  use  ?  Would  you  assign  a  man  to  a  place  because  he  is 
poor?  Using  the  rationale  that  this  is  a  poor  man,  so  hence  he  is  an 
honest  man,  or  would  you  take  the  other  rationale,  don't  assign  him 
because  he  is  poor  and  he  might  fall  victim  to  corruptive  efforts? 

On  the  other  side,  if  he  by  virtue  of  some  investment  or  inheritance 
or  whatever,  legally  obtained  funds,  he  is  a  man  of  some  affluence, 
you,  will,  you  want  to  read  he  acquired  that  money  by  illegal  means. 

You  know,  when  this  was  first  used  in  New  York  City — I  just  re- 
belled at  it.  As  far  as  questionnaires,  we  have  had  questionnaires  in  the 
New  York  City  Police  Department  and  many  other  departments 
throughout  this  country,  to  deal  with  corruption.  I  have  no  quarrel 
with  that,  none  whatsoever.  I  say  this  does  not  fit  in  any  personnel 
director's  intelligence  as  far  as  using  that  within  his  contemplation  of 
making  an  assignment,  on  the  basis  of  man's  personal  wealtli. 

That  is  the  point.  It  is  a  very  narrow  one  but  it  is  a  frustrating  one. 

Mr.  EiLBERG.  My  attention  now  goes  to  existing  organizations  like 
the  Fraternal  Order  of  Police.  We  have  one  that  is  very  important 
and  very  effective,  I  think,  in  my  own  city  of  Philadelphia.  I  don't  say 
that  for  the  benefit  of  anyone  in  the  audience,  although  we  have  Phil- 
adelphians  present.  I  think  that  there  is  a  pretty  good  grievance  pro- 
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cediire  in  existence  there.  We  don't  hear  complaints  of  the  kind  that 
concern  you  or  those  to  which  you  are  addressing  yourself. 

Would  not  legislation  such  as  you  are  suggesting  set  up  an  entirely 
new  system  and,  in  fact,  disrupt  F.O.P.  type  operations  ? 

Mr.  BiAGGi.  I  think  not.  I  am  sure  in  many  departments  at  least  in 
some  departments  throughout  the  country,  we  don't  have  this  abuse. 
But  on  the  other  side  of  that  coin,  we  don't  have  the  protection  that 
this  bill  would  provide.  We  can't  rely  on  an  administrator's  attitude, 
especially  when  we  see  such  a  quick  turnover  in  administrators.  It 
would  never  be  our  purpose  to  disrupt  anything  that  is  working  and 
is  effective. 

I  don't  recall — I  don't  know  if  my  file  indicates — but  if  you  have 
spoken  to  the  Fraternal  Order  of  Police,  and  I  have  many,  many 
times.  I  am  sure  they  would  not  object  to  this.  No  opposition. 

Mr.  EiLBERG.  I  believe  that  is  a  correct  statement.  I  think  you  also 
know  and,  of  course,  my  position  is  peculiar  here  but  I  come  from  a 
city  where  the  gentleman  went  up  through  the  ranks  and  became  police 
commissioner  and  then  became  mayor  of  the  city  of  Philadelphia.  And 
while  he  was  at  a  supervisory  level  or  above,  I  think  maybe  there  has 
been  disagreement,  but  pretty  good  attention  was  given  to  the  rights  of 
the  policemen  in  our  particular  locale.  I  think  you  would  agree  with 
that. 

Mr.  BiAGGi.  No  question  about  it  but  you  don't  have  too  many  people 
like  that.  You  don't  have  that  set  of  circumstances  in  every  department. 

And  even  then,  that  would  be  administrative.  If  I  recollect,  that 
might  be  administratively  changed,  which  could  be  amended  subse- 
quently by  perlia])s  a  less  friendly,  less  equitable  thinking  man. 

Mr.  Etlberg.  Speaking  of  police  misconduct  or  charges  of  police 
conduct,  or  perhaps  the  kind  of  individuals  who  become  rank  and  file 
policemen,  who  may  be  charged  with  police  misconduct,  could  we  not 
do  better  by  improving  the  screening,  training,  and  supervision  of 
law  enforcement  officials,  thereby  reducing  the  chances  that  we  might 
have  indiA'iduals  who  engage  in  misconduct? 

]Mr.  BiAGGi.  Well,  as  a  former  police  officer,  I  take  great  pride  in  the 
fact  that  I  sei'ved  for  some  28  years,  and  I  have  great  affection  for  my 
department  as  well  as  the  police  departments  throughout  the  country. 
I  couldn't  agree  with  you  more.  I  think  the  standards  should  be  high, 
high  standards  should  be  maintained.  As  a  matter  of  fact,  they  should 
even  be  made  more  severe. 

Now.  that  flies  in  the  face  of  conduct  of  people  in  some  cities,  where 
they  urge  that  the  standards  be  reduced.  And  the  utterances,  the  same 
two  utterances,  are  coming  out  of  the  same  mouth.  So  you  are  talking 
about,  as  the  Indians  would  say,  "You  talked  with  forked  tongue." 
Sure,  there  should  be  screening  processes  and  the  standards  should  be 
elevated.  They  used  to  argue  that  increase  the  salaries  and  there  would 
be  less  corruption.  I  think  there  is  great  merit  to  that  argument  and 
I  think  it  has  been  sustained  because  here  has  been  a  diminution  of 
corruption,  notwithstanding  the  exceptional  cases  that  reach  the 
papers. 

Mr.  EiLBERG.  There  is  much  talk  about  Federal  Government  inter- 
f erring  or  involving  itself  too  much  in  matters  that  are  State  or  local. 
Are  things  so  bad  that  Federal  legislation  is  necessary?  Have  you 
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given  up  in  terms  of  States  and  municipalities  addressing  themselves 
to  this  problem  in  their  own  way  ? 

Mr.  BiAGGi.  Yes.  Notions  like  these  should  be  universally  adopted 
by  each  local  agency.  But  the  pragmatics  of  the  problems  point  out 
it  will  not  be  done.  We  found  the  same  thing  with  civil  rights. 

The  Constitution  provided — we  found  many  places  in  our  country 
where  the  rights  of  people  were  denied  until  the  Federal  Govern- 
ment became  involved. 

We  have  a  perfect  illustration.  The  Federal  Government  is  involved 
in  almost  every  facet  of  living — municipal,  State,  or  whatever.  The 
money  has  trickled  dow^n  into  every  area,  which  relates  even  to  the 
Hatch  Act.  Initially,  when  the  Hatch  Act  was  enacted.  I  don't  know 
how  many  thousands  of  people  vrere  involved,  but  the  Federal  money 
found  its  wa^y  in  every  agency  in  the  strict  application  of  the  Hatch 
Act.  Nonpolitical  activity  could  deny  millions  and  millions  of  people 
by  virtue  of  that  principle,  from  the  right  of  participating  in  politi- 
cal activity. 

LEAA  itself— and  I  think  this  is  a  critical  observation — the  LEAA 
itself  has  established  certain  giiidelines.  In  order  to  qualify  for  these 
funds,  A,  B,  C  conditions  must  be  met.  Just  recently,  a  directive  came 
out  that  in  order  to  qualify  the  mandate  is  that  police  departments 
must  eliminate  height  requirements. 

Also,  in  the  bill  we  just  passed  in  tlie  House  not  too.  long  ago,  sex 
discrimination.  In  order  to  qualify,  sex  discrimination  must  be 
avoided. 

So  what  we  are  really  talking  about  is  just  another  guideline. 

]Mr.  EiLBEKG.  You  mentioned  the  Hatch  Act.  How  would  you  recon- 
cile the  provision  which  allows  the  law  enforcement  ojflicer  to  engage 
in  political  activity  when  he  is  paid  in  part  or  in  full  by  Federal 
LEAA  funds,  thereby  making  liim  or  her  a  Federal  employee  and 
prohibited  from  engaging  in  such  activity  b.y  the  Hatch  Act. 

Mr.  BiAGGi.  I  don't  know  if  he  is  in  fact  paid  by  the  LEAA  funds, 
whether  his  salar;/  comes  from  that.  My  understanding,  some  fiuids 
come  into  special  projects  which  affect  limited  numbers.  And  tlien 
they  buy  hardware  and  equipment. 

But  again,  the  point  I  make,  we  will  reach  a  point  if  we  strictly 
apply  the  provisions  of  tl^e  Hatch  Act,  we  will  disenfranchise  po- 
litically  millions  and  millions  of  Americans.  It  is  time  to  review  the 
validity  of  the  Hatch  Act. 

Mr.  Etlberg.  Are  you  saying  perhaps  tl^e  Hatch  Act  has  to  be 
amended  ? 

Mr.  Btaggi.  Fo  question  in  my  mind  about  it. 

Mr.  Etlbekg.  You  present  a  real  probability  of  a  conflict.  Thei-e  might 
be  violations  of  the  Hatch  Act  if  we  were  to' carry  our  proposal  out  and 
this  would  pro!  ably,  in  my  opinion,  require  other  changes  of  law. 

IMr.  EiAGGT.  Right.  I  think  in  ray  statement  I  referred  to  that.  I 
said  it  would  require  several  changes.  That  isn't  the  main  thrust  of 
the  bill.  I  think  it  will  be  salutary  and  that  it  would  well  start  the 
Go\'ernment  thinking  in  tlie  proper  fashion,  but  if  it  troubles  the 
chairman  and  the  committee,  I  would  be  perfectly  willing  to  delete 
it  from  the  provisions. 

Mr.  Eti.bf.eg.  Is  there  any  precedent  for  the  enactment  of  this 
proposed  legislation;  that  is,  does  any  other  group  have  its  Federal 
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grants  contingent  upon  the  developing  of  a  system  or  processing 
internal  and  external  grievances?  In  other  words,  are  you  aware  of 
any  other,  let's  say,  group  of  State  or  local  governmental  employees 
that  would  be  tied  to  Federal  grants? 

]\Ir.  BiAGCxi.  No,  I  am  not,  frankly.  I  don't  know  that  they  exist 
otherwise.  But  I  think  the  case  spelled  out,  I  spelled  out  this  afternoon 
in  my  testimony  and  which  will  be  further  sustained  by  supporting 
testimony,  will  very  clearly  define  the  proposition  that  the  police 
officer  is  in  a  very  unique  position  and  requires  specific  assistance  as 
a  result. 

Mr.  Fispi.  Would  the  chairman  yield? 

l^lr.  EiLBERG.  I  would  be  ]ia]:)py  to  yield. 

Mr.  FisiT.  This  doesn't  pertain  to  the  law,  but  at  tlie  end  of  the  last 
Congress,  Chairman  Kaptenmeier,  a  subcommittee  of  this  committee, 
reported  out  unanimously  a  proposal  to  reform  parole  procedures 
wliich  had  a  section  in  their  amending  LEAA,  which  did  require  due 
process  standards  for  parole  hearings,  among  other  things.  That  is  a 
parallel  example,  an  efl'ort  that  the  subcommittee  felt  was  justified 
under  those  circumstances. 

IMr.  Eii.BERG.  That  is  interesting.  That  is  one  answer  to  my  question. 
I  would  just  ask  another  question.  Since  it  is  a  statutory  requirement 
that  LEAA  funds  not  be  used  to  supplant  what  is  State  and  local  obli- 
gation, wouldn't  this  legislation  be  in  direct  conflict  with  the  LEAA 
legislation?  In  other  words,  we  say  that  whatever  is  State  and  local 
remains  that  way  and  LEAA  funds  are  not  supposed  to  be  used  to  sup- 
plant what  is  a  State  and  local  operation;  that  LEAA  is  supposed  to 
supplement  ? 

Mr.  BiAGGi.  Well,  that  is  true.  I  don't  fault  it.  I  just  want  to  add 
one  more  condition.  The  LEAA  has  established  any  number  of  condi- 
tions which  must  be  met  in  order  for  the  local  and  State  authorities  to 
qualify  for  the  funds.  I  just  spelled  out  two  of  them,  in  connection  with 
sex  discrimination  in  connection  wnth  eliminating  height  requirements. 
All  I  am  askn??  is  one  more  be  added. 

Mr.  Fish.  Mr.  Chairman,  sorry  to  interrupt  again,  but  could  I  ask 
tlie  witness,  is  your  bill  going  to  cost  a  penny  ? 

I\Ir.  BiAGGi.  Not  to  my  knov.ledge.  I  can't  contemplate  it  costing 
any. 

Mr.  Fish.  "^.'^Tiat  bearing  does  this  measure  have  on  LEAx\.  funds? 
I  don't  see  any. 

]Mr.  Keating.  Probablv  a  vehicle  by  which  you  incorporate  it  into 
the  whole  provision.  I  think  that  is  all  it  is.  Is  that  right  ? 

I\Ir.  BiAGGT.  Right. 

]Mr.  Fish.  It  is  not  an  expenditure  of  LEAA  funds  ? 

Mr.  BiAGGi.  No.  It  is  not  a  question  of  funds.  We  are  using  this 
as  a  leverage. 

Mr.  EiLBERG.  The  funds  are  cut  off  unless  the  bill  of  rights  Is  com- 
plied with,  as  I  understand  it. 

_  Mr.  BiAGGi.  It  is  just  another  condition.  LEAA  establishes  condi- 
tions almost  every  year,  or  in  the  course  of  a  year,  which  is  adding 
another  condition.  A  condition  which  I  think  is  a  valid  one. 

]Mr.  EiLBERG.  I  imderstand  that.  I  am  not  arguing  it ;  I  just  want 
to  be  sure  the  members  of  the  subcommittee  have  the  facts. 
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I  have  just  about  run  out  of  my  questions,  Mr.  Keating.  1  realize 
you  missed  most  of  them. 

Mr.  Keating.  I  am  sure  it  is  my  loss,  Mr.  Chairman. 

Mr.  EiLBERG.  Do  you  have  any  questions  at  this  point  ? 

Mr.  Keating.  I  am  sorry  I  missed  your  questions,  and  I  would,  if 
you  don't  mind,  just  make  a  few  observations,  possibly  even  some  ques- 
tions. 

I  have  had  an  opportunity  to  see  some  of  the  police  officers  after  they 
have  been  questioned  about  certain  conduct  and  my  observation  is 
that  the  civil  rights  of  the  police  officers  are  more  often  violated,  in 
department  and  interlaw  enforcement  agencies  across  the  country 
more  than  in  other  areas.  As  an  example,  oftentimes  when  a  police 
officer  is  called  upon  to  use  his  weapon  in  the  furtherance  of  his  police 
mission,  he  is  questioned  severely  by  the  FBI,  and  other  agencies  as  if 
he  were  already  guilty. 

I  have  been  in  close  "relationship  with  those  situations  and  I  am  veiy 
sympathetic  to  his  plight  at  that  point. 

I  mention  that  because  I  firmly  believe  that  the  present  situation 
for  the  police  officer  when  he  becomes  involved  in  that  kind  of  a  situa- 
tion is  very  serious.  Because  of  this  situation  I  can  sense  that  oftentimes 
they  might  wisli  to  turn  the  other  way  when  there  is  a  situation  which 
they  can  identify  as  being  a  problem  for  him  in  the  furtherance  of  his 
mission. 

I  am  not  accusing  the  police  of  avoiding  those  situations,  but  I  can 
see  that  human  nature  being  what  it  is,  identifying  himself  in  that  posi- 
tion, it  would  certainly  be  pretty  human  to  walk  away  from  it. 

I  think  unless  the  civil  rights  of  the  officer,  the  man  on  the  beat,  the 
man  who  comes  into  contact  with  the  citizenry  on  a  daily  basis,  unless 
they  are  protected,  we  are  not  going  to  have  as  good  law  enforcement 
as  we  deserve.  I  am  not  sure  that  the  public  really  understands 
what  happens  when  he  is  accused,  or  at  least  made  answerable  to  cer- 
tain charges.  I  don't  think  they  understand  the  severity  of  it. 

Now,  those  are  my  observations,  and  I  don't  know  that  I  agree  with 
you  on  every  aspect  of  what  you  propose,  but  I  certainly  feel  very 
firmly  that  what  you  do  propose  is  something  we  should  consider  very 
carefully.  The  vehicle  by  which  it  is  brought  into  play  is  important 
and  I  commend  you  for  doing  so  in  such  a  fine  way  and  such  a  thorough 
way. 

Mr.  BiAGGi.  Thank  you  very  much.  Your  observation,  in  my  judg- 
ment, is  absolutely  right,  because  the  thrust  is  to  improve  the  efficacy 
of  the  police  department.  That  is,  in  fact,  the  main  thrust.  Somehow 
in  the  discourse  and  exchange  another  facet  seems  to  make  itself  more 
prominent.  Some  people  get  the  notion  it  is  our  purpose  to  protect 
wrongdoers,  that  is  not  our  purpose.  It  is  our  purpose  to  protect  the 
rights  of  everyone,  but  reallv  Avith  one  purpose  in  mind,  so  that  we 
maintain  a  high  morale,  which  would  reflect  itself  in  more  eflfective 
police  departments. 

Mr.  Keating.  You  know,  when  you  talk  in  terms  of  becominof  polit- 
ically active,  I  might  say  that  the  FOP,  in  my  communitv  anyway,  in 
seeing  the  ]-)voblems  of  the  law  enforcement  officer  and  is  supporting 
certain  candidates  for  certain  offices.  As  a  matter  of  fact,  they  come  out 
opposed  to  some  very  strongly. 
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So  they  have  been  active  in  that  sense.  Xot  in  uniform,  although  I 
am  reminded  of  a  situation  Avhere  they  wanted  to  support  the  school 
bond  levy  by  wearing  a  button  on  their  uniform  and  they  were  for- 
bidden to  do  so.  So  one  of  the  police  officers  had  a  bag  put  over  his 
head,  put  a  button  on  his  uniform,  and  it  appeared  in  the  newspapers. 

Mr.  BiAGGi.  The  message  was  delivered. 

]Mr.  Keating.  I  might  say  just  about  everybody  in  the  department 
knew  who  it  was  but  the  chief  couldn't  find  out. 

In  any  e^'ent,  I  don't  wish  to  delay  Congressman  Fish.  I  have  no  fur- 
ther questions  and  I  yield  back  my  time. 

Mr.  Etlberg.  Mr.^Fish  ? 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

Mr.  Biaggi,  we  did  establish  one  point  I  was  going  to  bring  up  in- 
dependently, that  this  amendment  to  LEAA  is  a  condition,  it  doesn't 
require  a  separate  appropriation. 

Mr.  Eilberg.  May  I  interrupt  ? 

^Ir.  jSIcKevitt.  could  you  hold  a  second.  We  are  trying  to  work  some- 
thing out  here.  We  waiit  to  give  as  full  an  exploration  of  the  prop- 
osition as  possible  and  I  do  know  Mr.  Wiggins  cannot  come  back 
and  he  did  want  to  ask  you  some  questions.  I  am  hoping  your  schedule 
will  permit  you  to  come  back  to  be  questioned  the  very  first  thing  in 
the  morning.  That  would  also  provide  more  members  of  the  commit- 
tee an  opportunity  to  question  ]\ir.  McKevitt. 

What  we  are  proposing  to  do  is  close  the  hearing  for  today  after 
we  finish  with  you  and  1  just  want  to  know  if  that  is  all  right  with 
you.  Can  you  be  back  tomorrow  morning? 

Mr.  Biaggi.  Sure. 

i\Ir.  Keatixg.  Is  ^.Ir,  McKevitt  going  to  come  back? 

^Ir.  MoKE^iTr.  That  would  be  better  for  me. 

Mr.  Etlberg.  Proceed,  Mr.  Fish. 

Mr.  Fish.  I  think  we  were  just  establishing  the  fact  the  passage 
of  your  amendment  does  not  require  any  increase  in  appropriations 
for  LEAA.  That  is  correct,  isn't  it  ? 

Mr.  Biaggi.  Or  any  place  else. 

]Mr.  Fish.  Xow,  what  we  have  before  us  is  an  amendment  to  title  I 
of  the  Omnibus  Crime  Control  and  Safe  Streets  Act,  which  title  I 
is  the  law  enforcement  assistance  provision.  As  I  understand  it,  vou 
have  a  new  part  E,  law  enforcement  officers  grievance  system  and  bill 
of  rights,  which  rehates  to  grants  under  parts  B  and  C,  which  define 
what  is  meant  by  the  comprehensive  plan  the  States  must  come  up 
with  to  qualify.  Just  merely  one  more  qualification;  is  that  correct? 

Mr.  Biaggi.  That  is  right. 

Mr.  Fish.  Do  you  see  any  difference  between  your  qualification  and 
that  which  was  recently  added  to  the  law  that  specified  that  the  com- 
prehensive plan  must  contain  provisions  for  a  good  correctional 
system  ? 

'  Mr.  Biaggi.  Xo.  You  almost  talk  in  terms  of  the  same  principle — 
due  process,  rights,  civil  rights. 

Mr.  Fish.  Just  last  week  we  had  a  conference  report  on  the  author- 
izing of  legislation  to  continue  LEAA  for  another  3  years,  and  one 
of  the  issues  concerned  a  provision  concerning  juvenile  justice  and 
juvenile  delinquency.  The  conference  came  up  with  the  provision  that, 
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again,  to  qualify  a  State  comprehensive  plan  must  contain  a  compre- 
hensive prog-ram  of  juvenile  justice  in  treating  juvenile  delinquency. 
Do  you  see  any  difference  in  that  provision  and  what  you  are  pro- 
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Mr.  Btaggi.  No.  It  is  another  requirement. 

Mr.  Fish.  That  is  certainly  the  way  I  view  it,  also. 

Mr.  Btaggi.  It  is  one  of  a  series  of  requirements  that  must  be  met. 

Mr.  Fish.  There  is  really  one  provision  that  concerns  me  and  that 
is  the  existing  act,  the  Omnibus  Crim.e  Control  Act  of  1968,  contains 
section  516A,  which  savs  nothing  contained  in  this  title,  which  would 
include  title  I,  shall  be  construed  to  authorize  any  department  or 
agency,  that  would  be  LEAA,  officer  employee  of  the  United  States, 
to  exercise  any  direction,  supervision,  or  control  over  any  police  force 
or  any  other  law  enforcement  agenc^^  of  any  State  or  a.ny  political 
subdivision  thereof. 

This  is  one  of  the  arguments  of  the  Justice  Department  as  to  why 
your  legislation  is  inappropriate.  You  have  answered  this  in  part,  I 
believe,  by  saying  that  already  LEAA  has  issued  regulations  and  that 
laws  cfovern  such  matters  as  height  standards  foi"  police  forces  and  sex 
discrimination  in  police  forces.  Do  you  have  anything  else  to  add  to 
negate  the  effect  of  this  strong  language  which  seems  to  sa^^  that  no 
Federal  department  can  exercise  any  supervision  over  a  police  force? 

Mr.  Btaggi.  To  begin  with,  I  agree  with  the  Department  of  Jus- 
tice's concern  that  there  shouldn't  be  any  exercise  b}^  the  LEAA  over 
the  local  and  State  authorities.  I  agree  with  that.  But  we  don't  have 
that  problem  here  because  the  fact  of  the  matter  is  we  can  talk  in  terms 
of  our  present  experience.  Ctirrently  LEAA  has  provided  hundreds 
of  thousands  of  dollars  to  ISTew  York  City,  millions  of  dollars  to  de- 
partments throughout  the  country.  It  is  a  very  simple  process. 

LEAA  has  money  to  be  utilized  in  these  areas.  In  order  to  be 
eligible  for  these  funds,  you  are  required  to  meet  certain  standards, 
standards  established  by  the  LEAA.  Not  by  anybody  else,  not  by 
local  or  State  authority,  standards  established  by  the  LEAA. 

Case  in  point.  We  just  said,  in  your  own  observation  with  relation 
to  juvenile  delinquency  having  incorporated,  the  comprehensive  plan 
must  include  addressing  yourself  to  the  problem  of  juvenile  delin- 
quency. The  problem  of  eliminatinp-  sex  discrimination,  that  is  the 
law  of  the  land  now.  However,  the  Law  Enforcement  Assistance  Act 
is  supplementing  or  bolstering  that  fundamental  law.  There  will  be 
no  sex  discrimination.  Although  we  don't  have  a  problem,  really. 

The  argument  that  is  advanced  by  the  Department  of  Justice  in 
opposition — I  don't  think  it  is  germane— the  theory  that  the  LEAA 
shouldn't  have  authority  over  any  of  the  political  subdivisions  is 
accurate,  I  couldn't  agree  with  it  more,  but  the  fact  is  we  have  been 
living  with  the  LEAA  since  1968  and  there  hasn't  been  a  single 
complaint  of  the  LEAA  imposing  any  authority. 

Mr.  Fish.  Thank  you  very  much,  Mr.  Biaggi.  Thank  you,  ]\Ir. 
Chairman. 

Mr.  EiLBERG.  IMr.  Biaggi,  Mr.  Wiggins  said  he  had  a  number  of 
questions  he  wanted  to  ask  you  and  couldn't  you  come  back. 

The  bells  are  ringing  and  it  is  a  good  place  to  break.  Can  you  come 
back  at  10  o'clock  tomorrow  in  this  room?  We  will  try  to  start  as 
close  to  10  as  possible. 
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Mr.  IvEATiNG.  I  want  to  personally  commend  Congressman  Biaggi 
for  what  he  is  doing  in  this  area  and  for  his  spending  the  day  with 
us,  from  a  schedule  that  is  very  busy.  Thank  you. 

jNIr.  BiAGGT.  Thank  you  very  much. 

[^^Oiereupon,  at  4. :  50  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  on  Thursday,  July  26, 1973.] 

[The  prepared  statement  and  appendixes  thereto  of  Hon.  Mario 
Biaggi  follow :] 

Statement  of  Hon.  Mario  Biaggi,  a  Representative  in  Congress  From  the 

State  of  New  York 

Mr.  Chairman,  this  piece  of  legislation,  my  Law  Enforcement  Officers'  Bill  of 
Rights,  has  been  one  of  mv  major  legislative  proposals  since  coming  to  Congress. 
When  I  was  a  police  officer  on  the  New  York  City  Police  Force,  I  recalled  the 
work  of  Congress  to  grant  most  citizens  in  America  basic  rights  guarantees. 

I  saw,  however,  that  within  the  police  department,  these  civil  rights  were  not 
available  to  the  man  who  was  responsible  for  enforcement — the  policeman 
himself.  I  made  it  my  objective  to  get  a  bill  in  Congress  that  would  guarantee 
these  basic  rights  to  law  enforcement  officers  as  well.  That  is  what  this  bill  does, 
it  gives  to  these  men  the  same  basic  civil  rights  guaranteed  every  other  American, 
no  more  and  no  less. 

Over  the  years  that  I  have  pushed  for  this  bill,  many  have  argued  that  the 
bill  is  unnecessary  since  these  rights  are  guaranteed  by  the  Constitution  and 
the  Civil  Rights  Act.  Yet  I  would  remind  my  colleagues  that  the  rights  in  those 
laws  are  guaranteed  by  the  Constitution  as  well,  yet  a  legislative  statement  of 
civil  rights  was  found  necessary.  I  say  to  you,  a  similar  statement  of  basic 
rights  for  policemen  is  necessary  today. 

Before  I  get  into  a  discussion  of  the  basic  provisions  of  the  bill  and  some  of  the 
cases  that  demonstrate  the  need  for  the  measure.  I  would  like  to  read  to  you 
portions  of  a  bill  of  rights  that  was  approved  by  the  Federal  courts  for  another 
group  of  citizens : 

Any  decision  to  take  disciplinary  action  against  an  individual  must  be 
made  by  an  impartial  trilamal : 

There  must  be  a  hearing,  encompassing  the  right  to  cross  examine  adverse 
witnesses  and  present  evidence  in  defense  ; 

There  must  be  a  written  statement  of  the  charges  against  an  individual ; 
Representation  liy  a  lay  advisor  or  legal  counsel  must  be  permitted ; 
The  right  to  comjuunicate  for  the  purposes  of  enlisting  an  attorney's  aid 
must  be  guaranteed. 

These  l)asic  rights,  presumably  guaranteed  by  the  Constitution  and  Civil 
Rights  laws,  were  enuncinted  by  Judge  ,T.  Merhige  of  the  U.S.  District  Court  for 
the  En  stern  District  of  Virginia.  He  rendered  his  decision  on  behalf  of  prison 
inmates.  Yes,  convicts  are  now  guaranteed  basic  civil  rights,  while  these  same 
civil  rights  are  denied  police  officers.  (A  complete  copy  of  his  decision  is  annexed 
as  appendix  A.) 

In  his  decision — and  this  has  great  bearing  on  the  need  for  my  bill  since 
the  situation  in  many  respects  is  similar — the  Court  said  that  "injunctive  relief 
would  issue,  where  evidence  adduced  in  respect  to  administration  or  discii)line 
within  prisons  disclosed  a  disregard  of  constitutional  guarantees  of  so  grave 
a  nature  as  to  violate  the  most  common  notions  of  due  process  and  humane 
treatment  *  *  *.  It  was  further  held  that  in  order  to  discipline  prisoners  con- 
fined to  state  penal  institutions,  certain  due  process  rights  are  necessary.  *  *  *" 

The  case  I  will  present  here  today  is  that  the  circumstances  which  led  to 
that  court  decision  are  similar  in  nature  to  the  circumstances  facing  police 
officers  today  and  as  such  clearly  demonstate  the  need  for  legislative  relief. 

Briefly.  I  would  like  to  review  my  legislation,  which  is  now  cosponsored  by 
130  of  my  colleagues. 

The  bill  seeks  to  establish  two  things :  a  Bill  of  Rights  for  Law  Enforcement 
Officers  and  grievance  commissions.  These  items  will  be  required  of  any  State 
that  applies  for  Federal  funds  under  the  Lnw  Enforcement  Assistance  Act. 

Under  the  bill  of  rights,  the  following  would  be  granted : 

A  police  officer  would  be  permitted  to  participate  in  political  activities 
while  off  duty. 
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Law  enforcement  officers  under  investigation  must  be  notified  about  the 
time  and  place  of  interrogation,  the  nature  of  the  complaint  against  him 
and  the  names  of  the  complainants  and  his  legal  rights. 

An  oflicer  under  intra-departmental  investigation  should  be  entitled  to 
legal  counsel. 

Police  officers  must  have  equal  representation  on  any  complaint  review 
boards. 

A  disclosure  of  an  officer's  personal  finances  shall  not  be  routinely  re- 
quired for  purposes  of  assignment  or  other  personnel  action.  Such  informa- 
tion shall  be  obtained  only  under  proper  legal  procedures. 

An  oflScer  must  be  notified  and  given  the  reasons  for  any  punitive  actions 
taken  against  him  prior  to  the  efi'ective  date  of  such  action. 

All  complaints  against  law  enforcement  officers  shall  be  duly  sworn  to  by 
the  complainant. 

Interrogating  sessions  shall  be  for  reasonable  periods  and  shall  be  timed 
to  allow  for  personal  necessities  and  rest  periods. 

During  interrogations,  no  threats  of  transfer,  dismissal  or  disciplinary 
action  shall  be  made  nor  promises  of  reward  offered. 

The  complete  interrogation  shall  be  recorded  and  the  record  made  avail- 
able. 

If  the  ofiicer  is  placed  under  arrest  or  is  likely  to  be  placed  under  arrest, 
he  shall  be  advised  of  all  his  rights. 

The  right  of  law  enforcement  officers  to  bring  civil  suits  against  others 
for  damages  suffered  or  for  abridgment  of  their  civil  rights  arising  out 
of  the  officer's  performance  of  official  duties  shall  be  recognized  and  they 
shall  be  given  assistance  to  do  so  when  requested. 

Law  Enforcement   Officers   Grievance  Commissions   are  provided  for  in 

recognition   of  the  fact   that  the  only   avenues   of  redress  of  civil   rights 

grievances  available  to  the  law  enforcement  officer  at  the  present  time  are 

courts  or  the  chain  of  command  of  the  police  unit.  These  are  not  always 

desirable  nor  satisfactory. 

The  n.verage  citizen  is  given  other  opportunities  for  resolving  his  grievances 

without  having  to  go  through  formal  court  procedures.  We  have  established, 

for  example,  the  Equal    Employment  Opportunities  Coaimission.   Many   States 

have  Human  Rights  Commissions.   The  Grievance  Commissions  are  simply  a 

special  body  to  deal  with  the  unique  problems  faced  by  police  officers  and  a 

recognition  of  the  fact  that  police  officers  oftentimes,  cannot  find  satisfactory 

relief  from  other  units  set  up  to  adjudicate  complaints  of  denial  of  rights. 

Now  I  would  like  to  present  to  the  Committee  some  examples  of  the  many 
cases  that  have  come  to  my  attention  over  the  years. 

In  one  such  case,  three  police  officers  in  Waterbury,  Connecticut  were  fired  by 
the  Police  Superintendent  on  charges  that  they  attempted  "to  cheat  and  de- 
fraud the  City  of  Waterbury"  by  planning  a  sick-call  job  action.  Emanuel 
Carosella,  one  of  the  fired  officers  and  president  of  the  police  organization  claims 
he  v.'as  in  the  basement  of  his  home  sometime  after  11 :00  p.m.  together  with 
the  other  two  officers  when  the  Poli«"e  Superintendent  forced  his  way  into  the 
house  by  breaking  a  locked  door.  The  Police  Superintendent,  says  Carosella. 
then  pushed  aside  Carosella's  wife,  and  after  confronting  the  three  officers 
accused  them  of  planning  a  job  action  and  suspended  them  on  the  spot.  The 
next  day — the  day  the  job  action  was  supposed  to  occur — Carrosella  points 
out  that  only  one  man  in  a  300  man  force  called  in  sick.  In  the  ensuing  civil 
service  hearing,  testimony  showed  that  the  Superintendent  was  trespassing 
and  had  entered  the  Carosella  home  illegally.  The  men  nevertheless  were  dis- 
missed from  the  force.  The  officers  have  since  been  seeking  redress  to  no  avail. 
They  even  tried,  in  vain,  to  press  charges  against  the  Superintendent,  but  the 
local  pro.secutor  refused  to  have  the  warrants  served. 

Former  Police  Officer  Carosella  and  his  two  companions  are  still  wondering 
whether  the  "right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects,  against  unreasonable  searches  and  seizures"  so  eloquently  put  in  the 
4th  Amendment  of  the  Constitution  of  the  United  States  and  so  much  a  part  of 
modern  police  investigations,  applies  to  police  officers  as  well.  They  look  to  my 
bill  for  a  ray  of  hope  for  themselves  and  the  other  police  officers  subjected 
to  the  same  maltreatment. 

In  another  case,  a  Los  Angeles  Police  Department  "audit"  resulted  in  a  pe- 
tition, filed  by  four  members  of  the  detective  division  in  Superior  Court  in  1971, 
charging  that  their  civil  rights  were  being  denied  in  that  they  had  been  "illegally 
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confined  and  interrogated"  from  S  :30  a.m.  to  5  p.m.  daily  over  a  period  of  days 
and  that  their  phones  were  tapped  and  tliey  had  been  denied  legal  counsel. 

In  New  York  City,  former  Police  Commissioner  Patrick  J.  Murphy  ordered 
top  commanders  last  August  to  reveal  all  their  personal  finances  in  a  detailed 
questionnaire,  a  practice  instituted  some  years  earlier  for  men  in  the  lower  ranks. 
His  reasoning  was  to  "seek  information  *  *  *  to  determine  whether  a  detail  *  *  * 
should  be  continued."  This  sort  of  activity  leaves  entirely  too  much  room  for 
personal  judgments  about  a  man's  morals  based  solely  on  the  evaluator's  interpre- 
tation of  either  the  degree  of  assets  the  man  has  accumulated — or  failed  to 
accumulate.  The  provision  in  my  bill  limiting  such  inquiries  would  guarantee  that 
financial  worth  will  neither  restrict  nor  enhance  a  man's  chances  for  choice 
assignments. 

The  New  York  City  Knapp  Commission,  a  unit  created  by  the  Mayor  to  investi- 
gate possible  corruption  in  the  City's  police  department,  has  also  raised  cer- 
tain questions  regarding  the  most  effective  way  to  improve  police  performance. 
It  chose  to  make  public  displays  of  its  hearings  in  which  several  suspected 
police  officers  charged  with  crimes  were  used  as  witnesses  against  police  in  gen- 
eral. After  the  early  hearings,  the  Commission  made  the  blanket  charge  that  a 
pervasive  climate  of  corruption  among  New  York  City  police  existed  and  that 
rookies  who  come  into  the  department  are  faced  with  the  situation  where  it  is 
easier  for  them  to  become  corrupt  than  to  remain  honest.  No  doubt  the  thou- 
sands of  dedicated  rookies  and  the  many  other  aspiring  to  become  police  officers 
in  New  York  City  were  duly  intimidated  by  so  general  an  indictment !  It  is  this 
kind  of  demoralizing  public  damnation  that  I  hope  to  counter  with  my  bill. 

Chairman  Knapp  himself  had  some  misgivings  about  the  technique  employed 
by  his  Commission,  saying :  "In  the  first  set  of  hearings,  there  were  the  obvious 
dangers  of  doing  unjust  damage  to  police  morale  and  the  fact  that  they  might 
jeopardize  civil  liberties." 

In  any  event,  Chairman  Knapp  became  convinced  that,  in  spite  of  the  spectre 
of  a  political  circus  haunting  the  hearings,  the  civil  liberties  of  police  were 
secondary  to  the  main  thrust  of  the  Commission's  work. 

The  pervasiveness  of  the  sort  of  treatment  I  seek  to  eliminate  is  demonstrated 
by  two  other  cases.  One,  in  North  Tonawanda,  New  York,  involves  a  police  ofiicer 
who  was  ordered  to  appear  before  the  full  City  Council  after  an  argument  over 
police  working  conditions  with  one  of  its  members.  He  was  questioned  by  the 
Council  and  penalized  seven  days  vacation  for  his  failure  to  apologize  to  the 
City  Councilman !  After  refusing  to  accept  the  Council's  decision,  he  was 
formally  charged  by  the  Council  and  then  tried  (by  the  same  Council).  Although 
never  informed  of  the  specific  charges,  he  was  declared  guilty  and  suspended 
for  30  days  without  pay. 

The  shocked  officer  recovered  enough  to  file  an  action  in  the  Court  of  Appeals 
in  Rochester,  New  York.  The  court  ordered  that  the  officer  should  be  re-instated 
with  back  pay. 

The  other  case  occurred  in  Mt.  Holly,  North  Carolina,  in  which  a  Police  Chief 
was  dismissed  for  conduct  unbecoming  a  police  officer  allegedly  as  the  result 
of  his  efforts  to  block  a  plot  by  a  local  Ku  Klux  Klan  group  to  take  over  the  police 
department.  Although  the  dismissed  Police  Chief  was  cleared  of  the  charges 
and  was  later  re-instated  by  a  bold  City  Manager,  lawsuits  were  filed  and  the 
question  of  violations  of  civil  rights  remained  unanswered. 

Two  court  cases  have  particular  significance.  They  show  the  timerity  with 
which  the  Judiciary  acts  to  enforce  the  rights  of  law  enforcement  officers. 

In  a  case  in  California  (Norton  v.  City  of  Santa  Ana,  Cal.  Reptr.  37.  1971),  a 
former  city  police  lieutenant,  who  was  dismissed  for  violation  of  departmental 
rules  and  regulations,  sued  for  reinstatement  but  his  claim  was  denied  by  the 
court.  The  court  stated  his  dismissal  was  based  at  least  in  part,  on  lawsuits  the 
lieutenant  had  brought  against  the  police  chief  for  libel  and  slander.  The  court 
held  that  the  lieutenant's  actions  constituted  a  personal  vendetta  and  a  direct 
challenge  to  the  authority  of  the  Chief  to  manage  and  supervise  his  department, 
the  effect  of  which  was  to  create  internal  dissension  on  a  grand  scale  if  allowed 
to  continue.  The  court  ruled  the  plaintiff  lieutenant  was  not  denied  his  con- 
stitutional right  of  access  to  the  courts.  However,  it  sounds  like  we  are  talking 
more  about  keeping  the  slaves  in  their  place  rather  than  protection  of  basic 
civil  rights. 

In  another  case  (Grabinger  v.  Conlisk ;  USDC  NIll,  12/19/70),  two  Chicago 
police  officers  brought  an  action  under  Section  1983  of  the  Civil  Rights  Act 
contending  that  they  have  a  constitutional  right  to  counsel  during  a  polygraph 
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examination  and  to  have  an  attorney  present  at  a  hearing  before  the  Complaint 
Review  Panel.  The  officers  were  charged  with  brutality  and  refused  to  submit 
to  a  polygraph  examination  unless  they  could  have  an  attorney  present.  The 
officers  were  suspended  for  15  days  upon  the  recommendation  of  the  disciplinary 
panel  of  the  police  department. 

The  Federal  District  Court  for  Northern  Illinois  noted  that  a  law  enforce- 
ment officer  is  in  a  peculiar  and  unusual  position  of  public  trust  and  responsi- 
bility and  because  of  this  the  public  has  an  important  interest  in  expecting  the 
officer  to  give  frank  and  honest  replies  to  questions  relevant  to  his  fitness  to  hold 
public  office.  The  court  considered  the  small  maximum  penalty  the  Panel  could 
recommend  (less  than  31  days  suspension)  and  found  neither  a  denial  of  a  right 
to  counsel  nor  a  violation  of  procedural  due  proce^^s.  The  court  recognized — and 
this  is  the  shocking  part — if  every  officer  who  appeared  before  the  Panel  were  to 
invoke  the  full  panoply  of  judicial  process,  serious  impairment  of  the  disciplinary 
processes  of  the  Chicago  Police  Department  could  <jccur.  In  other  words,  grant- 
ing of  such  rights  v.'ould  be  impractical  to  carry  out  because  of  institutional  and 
organizational  limitations. 

Contrast  this  with  the  decision  of  Judge  Merliige  in  defining  the  rights  of  con- 
victs. Bear  in  mind  l^bat  intraprison  discipline  is  on  much  the  same  order  as  intra 
departmental  discipline.  Both  are  considered  administrative  in  nature  and  do  not 
involve  criminal  acts.  The  good  Judge  Merhige  made  the  following  statement 
about  invoking  the  panoply  of  due  process  rights  : 

"vVhether  certain  procedural  prerequisites  are  required  before  intraprison 
discipline  is  imposed  is  governed  by  conventional  due  process  standards,  adapted 
as  may  be  necessary  to  the  prison  environment.  The  arguments  that  the  rights 
to  be  free  of  the  substantial  restraints  of  solitary  confinement,  "padlock"  or 
maximum  security  segregation  or  to  earn  statutory  "good  time"  are  matters  of 
mere  legislative  or  administrative  grace  fails  in  the  face  of  current  constitutional 
doctrine  ...  In  these  adjudicatory  proceedings  the  Cotirt  concludes  that  certain 
due  process  rights  are  both  necessary  and  will  not  unduly  impede  legitimate 
prison  functions  .  .  .  Necessarily  a  hearing  encompasses  the  right  to  present 
evidence  in  defense,  including  the  testimony  of  voluntary  witnesses. 

"A  hearing  must  be  preceded  by  notice  in  writing  of  the  substance  of  the  fac- 
tual charge  of  misconduct.  Only  with  written  notice  can  a  prisoner  prepare  to 
meet  claims  and  insist  that  the  hearing  be  kept  within  bounds  .  .  .  minimum 
due  process  standards  are  necessary  when  solitary  confinement,  transfer  to  maxi- 
mum security  confinement,  or  loss  of  good  time  are  imposed,  or  a  prisoner  is  held 
in  padlock  confinement  more  than  ten  days." 

I  ask  you,  is  confining  a  prisoner  to  his  cell  for  more  than  ten  days  a  more 
serious  punishment  than  unduly  suspending  a  police  officer  and  denying  him  his 
salary  for  31  days?  Apparently  so,  according  to  the  courts. 

The  cases  go  on  and  on,  but  the  fact  is  relief  is  needed  now.  I  would  like  to 
proceed  to  a  discussion  of  the  arguments  raised  against  the  bill  by  the  Justice 
Denartment  report  of  last  year  and  by  other  Members  on  the  Floor  of  the  House 
last  month.  I  also  will  include  as  Appendix  B  of  some  of  the  objections  that  have 
been  raised  by  various  people  in  letters  to  me. 

Major  objections  to  my  bill  were  raised  in  a  report  from  the  Justice  Depart- 
ment dated  June  12,  1972.  The  Attorney  General  disapproved  of  the  legislation 
based  on  three  arguments  : 

1.  The  bill  would  be  "an  undesirable  intrusion  into  the  activities  of  states 
and  local  units  of  governanent,  which  should  be  responsible  for  assuring  the 
rights  of  their  law  enforcement  officers. 

2.  The  bill  would  provide  for  federal  supervision  of  state  and  local  law 
enforcement. 

3.  The  bill  violates  the  Hatch  Act  by  permitting  political  activity. 

I  will  take  these  arguments  in  reverse  order.  Regarding  political  activity,  in 
drawing  up  the  bill,  I  sought  a  comprehensive  statement  of  all  rights  of  law 
enforcement  officers.  I  firmly  believe  that  a  law  enforcement  officer  should  have 
the  right  to  participate  in  political  activity  during  off-duty  hours.  Hov.-ever,  I 
recognize  that  this  would  require  changing  the  Hatch  Act  at  the  federal  level 
and  similar  provisions  at  the  state  level.  Such  a  requirement  would  be  difficult 
to  include  in  a  final  version  of  this  bill.  Should  the  Committee  so  choose.  I  would 
certainly  concur  with  deleting  that  section.  Neverheless.  my  belief  that  police 
officers  and  all  public  servants  should  have  the  right  to  participate  in  political 
activity  remains  firm. 
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Concerning  their  second  objection,  there  is  no  requirement  for  federal  super- 
vision of  state  and  local  law  enforcement  in  my  bill.  The  Law  Enforcement 
Assistance  Act  already  requires  certain  minimum  standards  and  insists  on  a 
state  plan  for  use  of  the  funds.  The  bill  merely  says  that  if  a  state  or  unit  of  local 
government  is  to  qualify  for  funds  they  must  have  a  mechanism  to  guarantee 
every  police  officer's  basic  civil  rights. 

Related  to  this  question  is  the  Attorney  General's  primary  objection:  the 
bill  would  violate  state's  rights  or  be  an  intrusion  into  the  activities  of  states 
and  local  units  of  government. 

This  argument  probably  sounds  very  familiar.  It  is  the  same  argument  used 
against  the  Ci^il  Rights  Acts.  The  fact  is  in  the  1960s  when  the  Congress  saw 
that  Constitutional  rights  were  not  being  guaranteed  to  every  American,  it  en- 
acted laws  that  would  cut  off  federal  funds  to  a  state  until  these  rights  were 
assured.  On  this  .authority,  the  federal  government  has  ordered  busing  of  chil- 
dren intra-city  ;  ordered  conformity  vrith  certain  standards  of  education,  instruc- 
tion, stafSng  and  attendance;  and  required  local  educational  system-;  to  spend 
money  and  do  all  sorts  of  things.  No  one  will  argue  that  the  Civil  Rights  Act 
and  many  of  the  directives  from  the  federal  government  that  ensured  were  not 
important  and  worthwhile. 

Why  then  is  it  so  difficult  to  place  a  similar  requirement  on  the  states  to 
assure  the  rights  of  law  enforcement  officers?  Must  these  men  conduct  marches 
in  the  streets,  engage  in  civil  disobedience  or  conduct  riots?  Is  violence  the  only 
force  that  will  move  Congress? 

Perhaps  we  are  seeing  the  demonstration  of  the  police  officer's  frustration  in 
the  instances  of  brutality  that  occur.  Perhaps  the  lack  of  motivation  to  perform 
his  tasks  well  is  based  on  a  police  officer's  perception  that  he  has  no  rights  under 
the  law  so  why  bother  enforcing  .someone  else's? 

The  Justice  Department's  arguments  are  really  weak.  They  readily  admit 
that  they  believe  ".state  and  local  law  enforcement  officers  should  be  afforded 
many  of  the  rights  contemplated  by  my  bill.  They  state  further  in  their  report. 

"It  should  be  noted,  however,  that  the  Department  of  Justice  is  not  unmind- 
ful of  this  important  area  of  law  enforcement.  We  believe  that  there  is  a  need 
for  minimum  standards  with  respect  to  police  grievances  and  the  investigation 
of  police  conduct.  In  fact  the  specific  subject  of  rights  of  police  officers  will  be 
addressed  in  the  forthcoming  report  of  the  National  Advisory  Commission  on 
Criminal  Justice  Standards  and  Goals." 

Ah,  yes.  Let's  study  the  problem — study  it  to  death.  The  time  for  aciion  is  now. 
This  Committee  should  not  wait  for  some  administration  report  on  the  prob- 
lem. It  is  clear  that  there  is  an  urgent  need  for  enactment  of  this  type  of  legis- 
lation. If  the  Justice  Department  wants  to  offer  constructive  suggestions  for 
improving  the  bill,  let  them  do  so. 

A  major  argument  that  appeared  on  the  Floor  was  that  this  bill,  if  enacted, 
would  require  states  and  localities  to  alter  their  laws  and  ordinances  to  meet 
the  provisions  of  the  bill,  and  thus  qualify  for  LEAA  funds.  This  is  true.  I  would 
remind  the  Committee  that  the  states  and  localities  were  required  to  repeal  their 
"Jim  Crow"  laws  prohibiting  blacks  from  obtaining  full  rights  as  citizens  and 
states  were  required  to  enact  voting  rights  laws  that  gave  every  citizen  the 
opportunity  to  participate  in  the  political  process. 

Others  argued  on  the  Floor  last  month  that  the  bill's  one-year  phase-in  period 
was  too  short  since  some  state  legislatures  only  met  biennially.  This  is  a  valid 
criticism  and  calls  for  a  change  in  the  bill  to  make  it  effective  two  years  from 
enactment. 

Gentlemen,  the  time  has  come  to  assure  every  law  enforcement  officer  that  the 
Constitution  protects  his  rights  as  a  citizen  as  well.  In  all  aspects  of  dealings  with 
police  officers  whether  administratively  or  otherwise,  basic  due  process  and 
other  constitutional  rights  must  be  assured.  I  believe  my  bill  does  this  without 
any  undue  hardship  on  the  states.  New  York,  for  example,  was  among  the  first 
to  draft  such  a  bill  of  rights.  'Sly  bill  is  based  on  the  provisions  of  those  regula- 
tiona  which  have  worked  well  over  the  last  several  years.  A  copy  of  that  bill 
oj'  rights  will  be  included  in  my  testimony  as  Appendix  C. 

Recently,  in  Memphis.  Tennessee,  the  police  association  negotiated  the  inclu- 
sion of  a  law  enforcement  officers  bill  of  rights  in  their  operating  contract.  The 
Mai-yland  House  of  Delegates  passed  a  law  enforcement  officers  bill  of  rights  in 
the  last  session  of  that  legislature.  California  has  such  a  bill  under  consideration 
as  well. 
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I  urge  the  Committee  to  schedule  further  hearings  to  receive  testimony  from 
the  many  police  organizations  throughout  the  country  on  the  cases  that  they  have 
in  their  files.  Let  them  speak  out  about  the  injustices  they  have  experienced  in 
their  own  police  departments. 

The  time  for  enactment  of  this  legislation  is  long  overdue.  I  hope  the  members 
of  this  committee  will  share  that  view  with  me  and  report  the  bill  to  the  floor 
as  soon  as  possible.  I  thank  the  Committee  for  its  time  today  and  will  be  glad  to 
answer  any  questions  they  may  have. 


APPENDIX  A 

Landman  v.  Roystee 

(Cite  as  333  F.  Supp.  621   (1071)) 

Robert  J.  Landman  et  al.  v.  M.  L.  Royster,  etc.,  et  al. 

(Civ.  A.  No.  170-69-R.) 

United  States  District  Court,  E.  D.  Virginia,  Richmond  Division,  Oct.  30,  1971 

Class  action  wherein  prisoners  confined  to  state  penal  institutions  sought 
declaratory  and  injunctive  relief  against  individuals  charged  with  powers  and 
duties  encompassing  maintenance  and  supervision  of  state  correctional  system. 
The  District  Court,  Merhige,  J.,  held  that  injunctive  relief  would  issue,  where 
evidence  adduced  in  respect  to  administration  of  discipline  within  prisons 
disclosed  a  disregard  of  constitutional  guarantees  of  so  grave  a  nature  as  to 
violate  the  most  common  notions  of  due  process  and  humane  treatment  by  certain 
of  the  defendants,  their  agents,  servants  and  employees.  It  was  further  held  that 
in  order  to  discipline  prisoners  confined  to  state  penal  institutions,  certain  due 
process  rights  are  necessary,  namely,  (1)  decision  to  punish  must  be  made  by 
an  impartial  tribunal;  (2)  there  must  be  a  hearing,  encompassing  right  to  cross- 
examine  adverse  witnesses  and  present  evidence  in  defense,  including  testimony 
of  voluntary  witnesses,  preceded  by  notice  in  writing  of  substance  of  factual 
charge  of  misconduct;  (3)  ultimate  decision  must  be  based  on  evidence  presented 
at  hearing:  and  (4)  prisoners  intellectually  unable  to  represent  themselves  must 
be  permitted  to  select  a  lay  advisor  to  present  their  case. 

Order  accordingly. 

1.  Courts  G:^2Si 

Declaratory  Judgment  c3=^274 
Jurisdiction  of  class  action  wherein  prisoners  of  state  penal  institutions  sought 
relief  against  individuals  charged  with  powers  and  duties  encompassing  main- 
tenance and  supervision  of  state  correctional  system  was  acquired  pursuant  to 
juri>-dictional  and  substantive  civil  rights  statutes  and  under  statute  governing 
declaratory  judgments.  28  U.S.C.A.  §§1343(3,  4),  2201;  42  U.S.C.A.  §§1981, 
10S3.  1985. 

2.  Constitutional  Law  (3=^272 

Fact  that  some  of  matters  which  gave  rise  to  punishments  received  by  prisoner 
in  state  penitentiary  may  well  have  been  factually  accurate  could  in  no  way  be 
used  as  nn  excuse  for  failure  to  accord  prisoner  due  process  prior  to  imposition 
of  punishment.  Code  Va.l950,   §§53-213,  53-214;  42  U.S.C.A.   §1983. 

3.  Civil  Rights  <S=»13 

In  class  action  wherein  prisoners  confined  to  state  penal  institutions  sought 
relief  against  individuals  charged  with  powers  and  duties  encompassing  main- 
tenance and  supervision  of  state  correctional  system,  burden  was  on  plaintiffs 
to  prove  tlieir  case  by  a  preponderance  of  evidence.  Code  Va.  1950,  §§53-213, 
53-214 ;  42  U.S.C.A.  §  1983. 

4.  Prisons  (3=»13 

Absent  claims  of  gross  violations  of  fundamental  rights,  fed^eral  courts  will 
make  no  inquiry  into  manner  in  which  state  prison  officials  manage  their  charges.. 
42  U.S.C.A.  §1983. 
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5.  Prisons  Q=x>13 

Rule  that  lawful  incarceration  brings  about  necessary  withdrawal  or  liaiita- 
tiou  of  many  privileges  and  rights  is  not  to  say  that  prisoners  possess  no  further 
rights  to  be'  infringed  or  liberties  to  be  taken,  but,  while  confined,  their  fate  is 
by  law  in  hands  of  administrators  whose  acts,  like  those  of  most  administrative 
decision  makers,  may  be  presumed  legal.  42  U.S.C.A.  §  1983. 

6.  Prisons  0=>13 

Men  who  have  been  found  guilty  of  violations  of  criminal  laws  may  be  utilized, 
so  to  speak,  by  society  for  ends  related  to  general  welfare,  such  as  deterrence  of 
similar  acts  by  others  and  alteration  of  their  own  patterns  of  behavior.  42 

U.S.C.A.  §  loss! 

7.  Convicts  (G=»l 

Criminal  activity,  once  proved  by  legal  procedures,  fairly  works  a  forfeiture 
of  any  rights  the  curtailment  of  which  may  be  nec-essary  in  pursuit  of  these 
ends,  such  as  the  right  of  privacy,  association,  travel,  and  choice  of  occupation. 
42  U.S.C.A.  §  19S3. 

8.  Civil  Rights  <3==>13 

Concerns  of  judicial  efficiency  must  be  among  reasons  which  cause  courts  to 
pause  in  considering  whether  Congress  intended  federal  civil  rights  jurisdiction 
to  extend  over  claims  of  unfair  treatment  made  by  prisoners  confined  to  state 
penal  institutions.  42  U.S.C.A.  §  1983. 

9.  Prisons  <5:^4 

Whether  detention  should  be  imposed  at  all  has  always  been  a  matter  for 
federal  review  and,  in  consequence,  any  substantial  restriction  upon  access  to 
a  federal  forum  for  examination  of  legality  of  confinement  has  been  barred  as 
well.  42  U.S.C.A.  §  1983. 

10.  Prisons  c3=»4 

Federal  courts  may  inquire  into  prison  administrators'  restriction  of  con- 
stitutional rights  other  than  that  of  liberty  itself.  42  U.S.C.  §  1983. 

11.  Criminal  Law  c3=^977(i) 

A  valid  state  judgment  in  a  criminal  action  affords  no  license  to  exceed  its 
terms.  42  U.S.C.A.  §  1983. 

12.  Prisons  <3=:^13 

Although  state  law  may  authorize  grant  or  withdrawal  of  certain  benefits 
during  incarceration,  and  state  authoi-ities  may  be  taken,  in  sentencing,  to  con- 
template the  administration  of  their  judgments  in  conformity  with  state  law, 
still  Federal  Constitution  circumscribes  governmental  power  to  withhold  such 
benefits  arbitrarily  or  discriminatorily.  42  U.S.C.A.  §  1983. 

13.  Prisons  <3=>13 

Reasons  of  security  may  justify  restrictive  confinement,  but  that  is  not  to  say 
that  such  needs  may  be  determined  arbitrarily  or  without  appropriate  proce- 
dures. 42  U.S.C.A.  §  i9S3. 

14.  Prisons  C=>13 

Deprivations  of  benefits  of  various  sorts  may  be  used  so  long  as  they  are 
related  to  some  valid  ijenal  objectives  and  substantial  deprivations  are  admin- 
istered with  due  process.  42  U.S.C.A.  §  1983. 

15.  Prisons  <3=:»13 

Although  security  or  rehabilitation  are  not  shibboleths  to  justify  any  treat- 
ment, when  it  is  as.serted  that  certain  disabilities  must  be  imposed  to  these 
ends,  courts  may  still  inquire  as  to  actuality  of  a  relation  between  means  and 
end,  but  test  of  necessity  will  be  more  stringent  when  a  deprivation  of  a  funda- 
mental constitutional  right  is  involved.  42  U.S.C.A.  1983. 

16.  Civil  Rights  (3=»12 

When  constitutional  violations  of  which  state  prisoners  complained  were  not 
isolated  deviations  from  normal  practice  but  rather  indicated  traditional  pro- 
cedures in  state  penal  system,  it  was  court's  duty  not  solely  to  amend  so  far 
as  possible  the  defaults  of  the  past  but  to  prevent  their  likely  recurrence  in 
the  future.  42  U.S.C.A.  §  1983. 
99-996 — 73 8 
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17.  Criminal  Law  <3=:^1213 

Just  as  crael  and  unusual  punishment  clause  restrains  judiciary  and  legisla- 
ture, so  it  also  limits  discretion  of  administrators.  U.S.C.A.  Const.  Amend.  8. 

18.  Criminal  Law  (3=^1213 

In  an  obvious  sense  any  term  of  incarceration,  with  all  of  its  incidents,  con- 
stitutes a  penalty,  and  purposes  of  Eighth  Amendment  might  best  be  served  by 
treating  preliminary  issue  as  to  whether  a  practice  constitutes  a  punishment  as 
thus  resolved,  and  any  treatment  imposed  upon  convict  would  then  be  tested  by 
cruel  and  unusual  standard.  U.S.C.A.  Const.  Amend.  8. 

19.  Criminal  Law  c3=:»1213 

As  a  techjiique  designed  to  break  a  man's  spirit  not  just  by  denial  of  physical 
comforts  but  of  necessities,  to  the  end  that  his  powers  of  resistance  diminish, 
imposition  of  a  bread  and  water  diet  providing  a  daily  intake  of  only  700  calories, 
compared  with  an  average  need  of  2000  calories  or  more  to  maintain  continued 
health,  is  inconsistent  with  correct  minimum  standards  of  respect  for  human 
dignity  and  is  violative  of  Eighth  Amendment.  42  U.S.C.A.  §  1938;  U.S.  C.A.Const. 
Amend.  8. 

20.  Criminal  Law  <3=>  1213 

To  restrain  or  control  misbehavior  by  placing  an  inmate  in  chains  or  hand- 
cuffs in  a  cell  is  unconstitutionally  excessive,  notwithstanding  claim  that  inmate 
must  be  kept  fi'om  injuring  himself  or  others,  escaping,  or  destroying  things  of 
value.  42  U.S.C.A.  §  19S3 ;  U.S.C.A.Const.  Amend.  8. 

21.  Criminal  Law  cs=>  1213 

Practice  of  taking  clothing  of  inmates  while  in  solitary  and  keeping  them  in 
unheated  cells  with  open  windows  in  winter  works  to  degrade  an  inmate  by 
denying  him  any  of  sources  of  human  dignity,  imperils  his  health,  and  consti- 
tutes cruel  and  unusual  punishment.  42  U.S.C.A.  §  ihS3;  U.S.C.A.Const.  Amend.  8. 

22.  Prisons  c3=^  13 

An  inmate  may  be  kept  nude  in  his  cell  only  when  a  doctor  states  in  writing 
that  inmate's  health  will  not  thereby  be  aiOfected  and  that  inmate  presents  a 
substantial  risk  of  injuring  himself  if  given  garments.  42  U.S.C.A.  §1983; 
U.S.C.A.Const.  Amend.  8. 

23.  Injunction  CD==>  75 

Although,  in  respect  to  prisoners  confined  to  state  penal  institutions,  instances 
of  chaining,  denial  of  clothing,  and  exposure  to  cold  had,  on  evidence,  not  been 
everyday  occurrences,  and  although  nev,-  regulations  purported  to  outlaw  some  of 
such  practices,  where  punishments  of  such  sort  had  been  inflicted  in  past  by 
guards  acting  alone,  and  where  administrators  had  not  been  in  complete  control 
of  their  sul)ordinates,  injunctive  relief  restraining  use  of  such  practices  would 
be  granted.  42  U.S.C.A.  §  1983  ;  U.S.C.A.Const.  Amend.  8. 

24.  Criminal  Law  <2^  1213 

Depriving  prisoners  confined  to  solitary  confinement  in  state  institutions  of 
their  mattresses  and  blankets  as  punishment  for  misconduct  was  not  cruel  and 
unusual  punishment,  although  undoubtedly  harsh,  where  there  was  no  evidence 
that  it  had  a  substantial  effect  upon  anyone's  health,  assuming  cells  were  other- 
wise clean  and  well  heated.  42  U.S.C.A.  §  1983;  U.S.C.A.Const.  Amend.  8. 

25.  Criminal  Law  G=>  1213 

Practice  of  crowding  several  inmates  confined  to  state  penal  institutions  into 
a  single  "solitary"  cell  constituted  cruel  and  unusual  punishment.  42  U.S.C.A. 
§  1983 ;  U.S.C.A.Const.  Amend.  8. 

26.  Injunction  c3=;^  75 

In  view  of  state  penal  system's  past  difficulties  in  securing  compliance  with 
its  regulations  at  lower  administrative  levels,  federal  district  court  would  en- 
join extended,  unnecessary  confinement  in  solitary  cells  of  more  men  than  cells 
were  meant  to  hold.  42  U.S.C.A.  §  1983  ;  U.S.C.A.Const.  Amend.  8. 

27.  Prisons  c3==>  13 

Use  of  tear  gas  to  physically  disable  an  inmate  who  poses  no  present  physical 
threat  constitutes  a  form  of  corporal  punishment,  tlie  use  of  which  in  such  a 
situation  is  generally  disapproved.  42  U.S.C.A.  §  1983 ;  U.S.C.A.Const.  Amend.  8 
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28.  Prisons  <3=^  13 

If  chaining  a  man  to  his  bars,  punishing  him  with  a  strap,  and  other  cor- 
poral punishment  should  be  enjoined,  there  is  no  principal  distinction  which 
would  permit  use  of  tear  gas  to  punish  or  control  nonthreatening  inmates.  42 
U.S.C.A.  §  ieS3  ;  U.S.C.A.Const.  Amend.  8. 

29.  Injunction  C=^  75 

Fact  that  some  inmates  conllned  to  state  penal  institutions  \Tcre  not  permitted 
to  shower  during  extended  stays  in  solitary  was  not  a  basis  for  granting  in- 
junctive relief,  where  there  was  no  proof  that  at  such  times  they  were  also  denied 
necessary  sanitary  items  so  that  they  might  wash  in  their  cells.  42  U.S.C.A. 
§  1983  ;  U.S.C.A.Const.  Amend.  8. 

30.  Habeas  Corpus  cC^25.2( 4),  45.3(1) 

Injunction  <0==>94 
Prevailing  precedent  in  Third  Circuit  permits  claims  that  good  behavior  time 
has  been  arbitrarily  denied,  and  that  injunctive  relief  is  therefore  owing,  to  be 
litigated  in  civil  rights  actions,  and  disapproves  use  of  habeas  corpus,  accom- 
panied by  exhaustion  of  remedy  requirement.  Code  Va.  190,  §§53-213,  53-214; 
28  U.S.C.A.  §  2254(a)  ;  42  U.S.C.A.  §  1983. 

31.  Civil  Rights  (3=>13 

Federal  district  court  could  consider  claim  cf  unlawful  denial  of  good-time 
credit  made  by  state  prisoners  in  civil  rights  action  prior  to  exhaustion  of  state 
court  remedies  for  habeas  corpus.  Code  Va.  1950,  §§  53-213,  53-214;  28  U.S.C.A., 
§  2254(a)  ;  42  U.S.C.A.  §  1983. 

32.  Constitutional  Law  c3=>272 

Whetlier  certain  procedural  prerequisites  are  required  before  interprison  dis- 
cipline is  imposed  is  governed  by  conventional  due  process  standards,  adapted  as 
may  be  necessary  to  prison  environment,  and  argument  that  right  to  be  free  of 
substantial  restraints  of  solitary  confinement,  "padlock,"  or  maximum  security 
segregation  or  to  earn  statutory  "good  time"  are  matters  of  mere  legislative  or  ad- 
ministrative grace  fails  in  face  of  current  constitutional  doctrine.  Code  Va.  1950, 
§§53-213,  53-214;  42  U.S.C.A.   §1983;   U.S.C.A.  Const.  Amend.  8. 

33.  Prisons  <3=x>13 

To  say  that  individual  rights  may  be  sacrificed  to  custodial  or  rehabilitative 
necessity  is  not  to  state  that  courts  will  not  inquire  as  to  need  for  such  sacrifices 
and  reality  of  claimed  benefits.  42  U.S.C.A.  §  1983 ;  U.S.C.A.  Const.  Amend.  8. 

34.  Constitutional  Law  <3=:52T2 

In  order  to  discipline  prisoners  confined  to  state  penal  institutions,  certain 
due  process  rights  are  necessary,  namely,  (1)  decision  to  punish  must  be  made 
by  an  impartial  tribunal;  (2)  there  must  be  a  hearing,  encompassing  right  to 
cross-examine  adverse  witnesses  and  present  evidence  in  defense,  including 
testimony  of  voluntary  v.itnesses,  preceded  by  notice  in  writing  of  substance 
of  factual  charge  of  misconduct;  (3)  ultimate  decision  must  bo  based  on  evi- 
dence presented  at  hearing;  and  (4)  prisoners  intellectually  unable  to  represent 
themselves  must  be  permitted  to  select  a  lay  advisor  to  present  their  case.  42 
U.S.C.A.  §  1983  ;  U.S.C.A.  Const.  Amend.  8. 

35.  Prisons  G=:x>13 

Although  di.strict  court  will  not  require  an  appellant  procedure  with  respect 
to  notice  and  hearing  given  prisoners  in  state  penal  institutions  prior  to  imposi- 
tion of  discipline,  if  higher  authorities  than  disciplinary  committee  feel  duty 
bound  to  reexamine  decisions,  their  review  must  be  restricted  to  charge  made 
and  evidence  ivresenteJ,  and  practice  of  going  outside  of  record  in  search  of  bases 
for  punishment  must  cease.   42  U.S.C.A.    §  1983 ;    U.S.C.A.   Const.  Amend.  8. 

36.  Prisons  (0=^13 

Where  substantial  sanctions  are  possible  in  proceedings  to  discipline  prison- 
evfi  confined  to  state  penal  institutions  and  assistance  of  counsel  may  he  of  benefit, 
retained  counsel  is  necessary  to  protect  fact-finding  and  adjudication  proc- 
ess, unless  there  is  shown  some  compelling  government  interest  in  summary 
adjudication,  and  prisoner  who  desires  to  secure  counsel  for  hearing  may  be  re- 
quired to  notify  committee  of  that  fact,  and  postponement  of  hearing  to  secure 
coun-el  may  reasoniibly  be  limited  to  four  days.  42  U.S.C.A.  §1983;  U.S.C.A. 
Con.st.  Amend.  8. 


no 

37.  Prisons  <3=»13 

Existence  of  some  reasonably  definite  rule  is  a  prerequisite  to  prison  dis- 
cipline of  any  substantial  sort,  and  regulations  must,  in  addition,  be  distributed, 
posted,  or  otberwise  made  available  in  writing  to  inmates.  42  U.S.C.A.  §1983; 
U.S.C.A.  Const.  Amend.  8. 

38.  Prisons  <3=»13 

'•Misbehavior"  or  "misconduct,"  for  which  prisoners  confined  to  state  penal 
institutions  were  penalized,  oftered  no  reasonable  guidance  to  inmate,  but  left 
administrator  irresponsible  to  any  standard,  and  was  not  a  proper  ground  od 
which  to  impose  penalties  42  U.S.C.A.  §  1983:  U.S.C.A.  Const.  Amend.  8. 

39.  Prisons  <S=3l3 

Ban  on  "agitation"  at  once  gives  no  fair  warning  that  certain  conduct  is 
punishable  and,  in  practice,  includes  rendition  of  legal  advice  and  preparation  of 
legal  pleadings,  protected  activities ;  agitation  may  not  be  used  by  state  i>enal 
institutions  as  a  basis  for  imposing  discipline  on  prisoners  42  U.S.C.A.  §1983; 
U.S.C.A.  Const.  Amend.  8. 

40.  Prisons  (3=>13 

Offenses  of  insolence,  harassment,  and  insubordination,  directed  against  custo- 
dial or  administrative  personnel  of  state  penal  institutions,  are  not  unduly  vague 
and  may  be  used  as  a  basis  for  imposing  discipline  on  prisoners.  42  U.S.C.A- 
§  1983 ;  U.S.C.A.  Const.  Amend.  8. 

41.  Prisons  G=^  13 

Whereas  prison  officials  may  reasonably  regulate  preparation  of  legal  plead- 
ings in  service  of  valid  state  interests,  they  may  not  prohibit  or  punish  in- 
mates for  conducting  liglgation  of  their  own  or  for  rendering  assistance  to 
other  inmates,  in  absence  of  any  other  adequate  source  of  legal  aid.  42  U.S.C.A. 
§  1983 ;  U.S.C.A.  Const.  Amend.  8. 

42.  Prisons  <3=^4 

Right  of  prisoners  to  conduct  litigation  of  their  own  or  render  assistance  to 
other  inmates,  in  absence  of  any  other  adequate  source  of  legal  aid,  extends  to 
prisoners  desiring  to  sue  under  Civil  Rights  Acts,  as  well  as  corollary  right  to 
communicate  for  pui"poses  of  enlisting  an  attorney's  aid.  42  U.S.C.A.  §  1983. 

43.  Constitutional  Law  c3;;:=>90 

Interruption  of  mail  to  public  officials  infringes  upon  First  Amendment  rights 
of  prisoners  and  likewise  rights  of  legislators  to  be  informed.  U.S.C.A.  Const. 
Amend.  1. 

44.  Prisons  (3=:3'4 

State's  executive  arm  had  no  interest  in  keeping  whatever  information  state 
l>enitentiary  inmates  may  have  had  out  of  hands  of  lawmakers,  and  injunction 
would  issue  to  restrain  attempts  of  state  penal  institutions  to  prevent  prisoners 
from  communicating  with  state  legislators.  42  U.S.C.A.  §1983;  U.S.C.A.  Const. 
Amend.  1. 

45.  Civil  Rights  <3=5l 

District  court  would  direct  that  all  good  time  lost  by  prisoners  confined  to  state 
penal  institutions  as  a  result  of  hearings  conducted  without  compliance  with 
required  standards  be  restored,  with  leave  to  retry  those  punished  within  a  rea- 
sonable time ;  those  confined  in  padlocked  or  solitary  cells  were  also  to  be  re- 
leased, subject  to  retrial,  but  men  reasonably  thought  dangerous  could  be  de- 
tained apart  from  general  prison  population  pending  their  hearings.  Code  Ya. 
1950,  §§  53-213,  53-214 ;  U.S.C.A.  Const.  Amend.  8. 

46.  Pri.sons  C=>13 

Rehabilitative  treatment  constitutes  no  talismanic  state  interest  which  will 
justify  any  exactions  from  individual  prisoners.  42  U.S.C.A.  §  1983 ;  U.S.C.A. 
Const.  Amend.  8. 

Philip  J.  Hirschkop,  Alexandria,  Va.,  for  plaintiffs 

Andrew  P.  Miller,  Atty.  Gen.  of  Va.,  G.  R.  Humrickhouse,  Richmond,  Va.,  for  de- 
fendants , 
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Memorandum 

MERHIGE,  District  Judge. 

[1]  This  class  action  by  prisoners  of  tlie  Virginia  Penal  System  is  brought 
against  defendants  charged  with  the  powers  and  duties  encompassing  the  main- 
tenance and  supervision  of  the  correctional  system  of  the  Commonwealth  of  Vir- 
ginia. The  jurisdiction  of  the  Court  is  acquired  pursuant  to  28  U.S.C.  §§  1343(3), 
(4),  2201,  and  42  U.S.C.  §§  1981, 1983, 1985. 

Defendants  named  in  the  complaint,  or  their  successors,  are  the  Director  of 
the  Department  of  Welfare  and  Institutions,  the  Director  of  Division  of  Correc- 
tions, the  Su[)erintendent  of  the  State  Penitentiary,  and  the  Superintendent  of 
the  State  Farm. 

Plaintiffs,  w^ho  are  representative  of  the  class  they  purport  to  represent,  mount 
their  attack  xipon  the  administration  of  discipline  within  the  prisons :  the  reasons 
for  invoking  sanctions,  the  adjudication  process,  and  the  various  penalties  im- 
posed. The  evidence  adduced  has  disclosed  as  to  each  of  these  points  a  disregard 
of  constitutional  guaranties  of  so  grave  a  nature  as  to  violate  the  most  com- 
mon notions  of  due  process  and  humane  treatment  by  certain  of  the  defendants, 
their  agents,  servants  and  employees. 

One  of  the  principal  issues  before  the  Court  has  to  do  with  lack  of  appropriate 
due  process  prior  to  punishing  members  of  the  class  for  supposed  infraction  of 
rules.  As  the  Court  has  already  indicated,  it  finds  that  in  many  instances  punish- 
ment has  been  of  such  a  nature  as  to  be  abusive  and  violative  of  the  most  generic 
elements  of  due  process  and  humane  treatment. 

Of  necessity  the  Court  must  herein  set  out  an  extensive  review  of  the  testimony 
to  illustrate  the  existence  of  what  the  Court  tinds  to  have  been  a  consistent  course 
of  conduct  by  prison  administrators  and  those  beneath  them,  resulting  in  the 
denial  of  the  fundamental  elements  of  due  process. 

A  prefatory  remark  is  due  on  a  point  of  terminology.  The  good  conduct  allow- 
ance— "good  time" — is  a  credit  of  ten  days  against  one's  sentence  for  each  twenty 
days  served  without  a  rule  infraction.  Va.  Code  §53-213  (Supp.  1970).  The  Di- 
rector of  the  Department  of  Welfare  and  Institutions  is  empowered  to  impose 
forfeitures  and  restorations  of  accumulated  good  time.  Va.  Code  §53-214  (1967 
Repl.  Vol.). 

"C-cell"  inmates  at  the  Virginia  State  Penitentiary  and  occupants  of  other 
"segregation"  units  there  and  at  the  Virginia  State  Farm  enjoy  substantially 
fewer  privileges  than  men  among  the  general  population.  Pris<  ners  in  C-cell  can- 
not be  employed  in  any  work  program ;  thus  they  are  denied  the  opportunity  to 
earn  money.  A  reduced  diet — two  meals  a  day — is  served.  Religious  services  and 
educational  classwork  are  unavjiilable,  although  men  may  be  visited  by  a 
chaplain.  There  is  no  access  to  a  library,  although  the  men  can  receive  magazines 
(under  a  recent  change  in  rules)  and  books.  The  likelihood  of  release  on  parole 
is  almost  nonexistent  for  men  placed  in  C-cell,  and  in  practice  there  is  no  chance 
that  lost  good  time  will  be  restored.  In  addition,  showers  are  permitted  only  at 
weekly  intervals  instead  of  daily,  and  men  in  some  segregation  units  are  unable 
to  exercise  outdoors. 

In  the  Virginia  penal  system  there  are  five  major  units  and  about  thirty  smaller 
correctional  field  units.  About  1,100  inmates,  all  felons,  are  housed  in  the  maxi- 
mum security  Virginia  State  Penitentiary,  located  in  the  City  of  Richmond.  The 
Virginia  State  Farm,  a  medium  security  facility,  holds  about  1,200.  The  Virginia 
Industrial  Farm  for  Women  contains  about  300  inmates.  Southhampton  and 
Bland  Correctional  Farms  each  hold  about  450.  The  combined  Correctional  Field 
T'nits.  minimum  security  institutions,  hold  some  2.200  inmates.  There  are  about 
30  of  these  "road  camps"  ;  the  permanent  ones  house  about  80  to  90  men,  and  the 
semi-pei'manent  units  contain  50  to  60. 

The  volume  of  testimony  concerning  rules  generally  covering  sanctions  and 
their  application  in  specific  instances  is  immense.  Even  allowing  for  the  changes 
in  policy  which  no  doubt  took  place  over  the  time  period — over  two  years — em- 
braced by  the  deposition  and  ore  tenus  evidence  presented,  the  Court  has  ob- 
served a  disturbing  number  of  inconsistencies  in  the  officials'  accounts  of  ap- 
plicable rules.  These  factfindings  must  be  read,  and  compared  with  the  evidence, 
with  the  awareness  that  w^hen  it  is  said  that  a  given  disciplinary  procedure  is 
followed,  the  Court  is  speaking  of  theory  and  not  necessarily  practice,  and,  at 
that,  theory  as  expressed  by  the  most  apparently  authoritative  individual. 


112 

There  was  at  the  time  the  Coiirt  heard  this  case  no  general,  central  set  of  regu- 
lations for  the  penal  system  stating  which  offenses  justify  the  taking  of  a  prison- 
er's good  time  or  his  commitment  to  a  solitary-  cell. 

As  of  July,  1970,  according  to  depositions  then  taken,  the  Superintendent  of 
the  Virginia  State  Penitentiary  was  empowered  to  take  a  man's  good  time  in  any 
amount  on  the  recommendation  of  a  disciplinary  committee.  No  guidelines  exist 
for  the  penitentiary  fixing  the  range  of  penalties  available  for  particular  infrac- 
tions. Men  in  C-cell  maximum  security  section  seem  generally  to  be  ineligible  for 
restoration  of  good  time.  For  men  among  the  general  population  there  is  a  rule  of 
thumb  that  good  time  cannot  be  restored  unless  a  man  has  served  at  least  twelve 
months  without  an  offense. 

The  disciplinary  committee  does  not  call  as  a  witness  the  guard  who  reported 
an  offense.  Needless  to  say,  cross-examination  is  therefore  impossible.  No  written 
charges  are  served  on  the  prisoner  before  or  after  the  proceedings,  and  lawyers 
may  not  participate.  The  committee  does  not  make  factfindings.  No  formal  ap- 
peal procedure  exists. 

The  Disciplinary  Committee  .iurisdiction,  in  late  1970,  was  extended  to  cover 
offenses  committed  in  C-cell.  It  now,  therefore,  generally  hears  as  well  any 
charge  that  may  result  in  solitary  confinement.  The  question  whether  a  man 
should  be  placed  in  C-cell  in  the  first  instance,  however,  is  not  always  determined 
by  a  disc!i)linary  conmiittee  hearing.  This  decision  may  be  made  by  the  Superin- 
tendent alone. 

Once  he  is  in  C-cell.  a  man's  release  to  less  rigorous  quarters  may  be  gained 
by  means  of  a  recommendation  to  W.  K.  Cunningham,  Jr..  Direr-tor  of  the  Divi- 
sion of  Corrections,  by  a  committee  composed  of  the  Penitentiary  Superintendent, 
Assistant  Superintendent,  and  two  high  guard  officers. 

As  of  July.  1970.  a  C-cell  inmate  could  be  moved  by  a  guard  into  meditation 
without  a  hearing.  Only  the  Superintendent  or  Assistant  Superintendent  could  or- 
der the  man's  release.  A  guard  could  request  leave  to  keep  a  man  in  solitary  for 
more  than  30  days,  in  which  event  a  written  report  by  the  guard  v.'as  to  be 
passed  on  to  Cunningiiam  who,  on  the  hasis  of  the  report,  would  approve  or  dis- 
ap])rove  the  request.  The  meditation  cells  measure  al>out  6^^  feet  by  10  feet  and 
contain  o  mattress  (at  night),  a  sink  and  commode.  The  usual  C-cell  diet  is 
served,  although  bread  and  water  is  reserved  as  a  selective  form  of  additional 
punishment.  A  man  may  also  be  denied  use  of  his  mattress  for  up  to  about  three 
days  as  a  form  of  penalty,  in  which  ease  he  sleeps  on  the  bare  cement  with  a 
blanket. 

If  a  penitentia'T  prisoner  is  continually  obstreperous  in  solitary,  there  is  no 
further  method  u.^-'od  to  control  him  other  than  by  chaining  or  tear  gassing.  On 
occasion  a  man's  clothing  may  be  taken  if  he  appears  to  be  a  suicide  risk  or  a 
menace  to  others. 

Transfers  from  the  general  population  to  C-cell.  since  at  least  1969.  were  in 
theory  made  on^y  on  the  recommendation  of  the  disciplinary  committee  to  the 
Superintendent.  Peyton,  the  Superintendent  in  February  of  that  yp:ir.  said, 
liowever,  that  such  "a  transfer,  made  solely  on  the  recommendation  of  the  As- 
sistant Sujierintendent,  would  not  necessarily  violate  regulations.  It  was  his  prac- 
tice, he  said,  to  interviev.-  all  prisoners  in  C-ceH  every  six  months  to  determine 
whether  a  return  to  general  population  was  indicated.  Criteria  determining  the 
decision  to  place  a  man  in  C-cell  or  remove  him  were  extremely  ha7,y.  A  man's  at- 
titude, his  dis-ruptiveness.  tendency  to  challenge  authority,  or  nonconforming  be- 
havior, as  reflected  in  written  or  oral  guards'  reports,  m.ay  condemn  him  to 
maximum  security  for  many  years. 

In  19G9  C-ce!l  inmates'  offenses  for  which  good  time  might  be  los^"  were  "tried" 
u^^uallv  by  the  Assistant  Superintendent  on  the  record  of  a  guard  officer's  report. 

In  the'  penitentiary  the  B-bnsement  category-  of  punitive  .'^■egregation  was 
instituted  in  September  of  1968.  Superintendent  Payton  him.«elf  selected  the 
inmates  who  were  to  be  placed  there.  Conditions  there  were  substantially  as  in 
C-P.uilding.  hut  somewhat  more  restrictive.  For  several  months,  for  example. 
B-basement  inmates  were  not  permitted  outd-^ors  for  exercise, 

isolation  of  prisoners  in  maximum  security  cells  of  this  sort  has  ofcen  been 
effected  without  any  formalities.  No  investigation  was  made  into  Leroy  Mason's 
re.s]tonsibility  for  a  prison  work  stoppage,  yet  for  that  reason,  apparently,  he 
was  placed  in  C-cell  for  nearly  two  years.  As  a  matter  of  practice  no  hearings 
were  iield,  according  to  Oliver,  when  he  was  at  the  Penitentiary,  on  the  question 
of  transfers  into  C-cell.  and  inmates  were  held  there  at  the  discretion  of  himself 
and  the  then  superintendent,  Peyton.  Generally  speaking  these  two  administra- 
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tors  relied  exclusively  upon  \Yritteu  reports  submitted  by  the  guards  in  retaining 
men  such  as  Mason,  Landman,  Hood,  and  Arey  in  maximum  security  units.  Elabo- 
ration as  to  the  Court's  findings  as  to  each  of  these  men  will  be  set  forth  in  later 
paragraphs. 

The  Assistant  Superintendent  at  the  Penitentiary  may  "padlock"  a  man  with- 
out any  hearing  for  any  length  of  time. 

In  the  penitentiary  it  appears  that  several  disciplinary  sanctions  are  imposed 
by  guards  acting  aloiie,  or  with  the  permission  of  the  officer  in  charge.  Meditation 
prisoners  lose  their  mattresses  for  misconduct,  for  example.  Mechanical  restraints 
such  as  chains,  tape,  and  handcuffs  are  placed  on  rambunctious  inmates  by 
guards.  At  least  once  an  inmate  was  taken  directly  to  meditation  from  death 
row  by  a  guard  captain.  Several  times  fines  have  been  imposed  by  guards. 
Furthermore,  one  Captain  Baker  has  both  charged  inmates  with  offenses  and 
sat  on  disciplinary  committees  which  sentenced  them  to  meditation. 

Superintendent  R.  M.  Oliver  described  the  punishment  procedures  which  pre- 
vailed at  the  Virginia  State  Farm  in  December  of  1970. 

There  are  32  solitary  ce]l.«  at  the  southside  part  of  the  State  Farm,  and  16  at 
northside.  Permissible  punishment,  without  special  authorization  by  the  Director 
of  the  Division  of  Corrections,  is  30  days'  confinement.  Prisoners  are  given  a 
mattress  at  night  only  ;  during  the  day  they  sit  on  the  floor  or  on  the  toilet 
bowl.  Two  meals  per  day  are  served.  It  is  standard  fare,  save  that  no  beverage, 
dessert,  or  second  helpings  are  provided.  Prisoners  in  solitary  cells  could  not 
initiate  legal  proceedings  nor  answer  any  letters  save  those  concerning  pending 
proceedings  or  family  crises. 

Confinement  under  this  regimen  is  directed  only  a  disciplinary  committee 
composed  of  a  guard  lieutenant.  Assistant  Su))erintendent  Jackson,  a  guard 
captain,  and  Mr.  R.  O.  Bennett.  The  group  meets  as  soon  as  possible  after  the 
offense,  preferably  within  24  hours.  Mr.  Oliver  stated  that  he  would  object  to 
assistance  hj  lavi'vers  at  such  hearings  and  likewise  to  lay  counsel's  presence 
as  encouraginsT  excessive  "hasslinsr."  He  would  not  object  to  using  written  charges 
in  cases  of  serious  offenses  but  saw  no  need  for  written  factfindings. 

At  the  State  Farm  a  pi'isoner  may  be  taken  by  a  guard  directly  to  a  solitary 
cell  if  he  is  incessantly  disruptive.  In  any  case,  however,  a  hearing  by  disciplinary 
committee  is  held  within  24  hours  of  the  alleged  offense.  At  least  .<-ince  Februf  ry 
of  1969.  a  camuiittee  has  met  on  questions  of  good  time  loss,  which  they  might 
recommend  to  the  superintendent,  and  transfer  to  maximum  security. 

Confinement  to  maximum  security  areas  at  the  State  Farm  (formerly  C-5 
now  M  Building)  entails  a  reduced  diet,  rationalized  on  the  basis  that  the 
inmate  is  not  working,  weekly  showers  only,  and  no  outdoor  exercise. 

At  the  State  Farm,  testified  Assistant  Superintendent  Jackson,  no  prisoner 
would  1)6  confined  to  meditation  without  a  hearing  before  himself.  Once  at  least, 
he  said,  he  placed  a  prisoner  in  meditation  not  for  violation  of  any  regulation 
but  because  he  was  mentally  incapable  of  abiding  by  rules  governing  life  in  the 
general  population. 

Solitary  confinement  cells  at  the  State  Farm  are  similar  to  those  at  the 
I'  'uitentiary.  The  bread  and  water  regimen  is  now  very  rarely  used,  and  medita- 
tion inmates  have  not  in  recent  years  been  deprived  of  chthing  r.s  a  type  of 
punishment.  Both  of  these  sanctions,  however,  are  held  in  reserve. 

Current  practice  on  good  time  loss  is  for  the  disciplinary  committee  to  for- 
ward its  recommendation  that  a  man  lose  good  time  to  the  Superintendent.  That 
oflScer  almost  invariably  approves  the  recommendation  and  determines,  all  on 
the  basis  of  written  reports,  by  bow  much  time  a  man's  sentence  should  be 
lengthened.  No  specific  guidelines  prescribing  penalties  for  various  offenses  exist. 

The  Assistant  Superintendent  of  the  Virginia  State  Farm  may  place  a  man  in 
confinement  in  his  own  cell — "padlocked" — without  a  hearing.  "This  is  usually 
done  on  a  guard  oflScer's  recommendation.  There  is  no  maxlTuum-term. 

As  of  .July  1070,  the  Superintendent  of  one  Field  Unit  had  four  men  in  solitary 
for  various  offenses,  such  as  general  "misbehavior."  "While  this  witness'  testi- 
mony was  to  some  extent  inconsistent  and  contradictory,  the  Court  concludes 
that  men  at  this  particular  Field  Unit  have  l)een  jailed  summarily,  without  a 
hearinsr.  on  the  authority  of  either  the  Sviperintendent  or  a  guard.  Such  solitary 
confinement  has  been  for  an  indeterminate  period  in  the  sense  that  as  of  the  time 
of  the  taking  of  evidence  in  this  ease  the  witness  could  not  say  for  how  long  those 
then  in  solitary  would  be  so  confined.  In  at  least  one  instance  a  hearing  of  sorts 
was  held  in  the  Superintendent's  office  in  which  one  of  the  men  who  sat  in  judg- 
ment of  the  accused  prisoner  was  the  guard  who  had  accused  him. 
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This  witness  also  said  that  no  particular  standards  governed  his  requests  that 
good  time  be  taken.  No  hearings  are  held  at  which  the  men  are  allowed  to  disprove 
the  information  on  the  basis  of  which  good  time  loss  is  recommended. 

In  1969,  one  Reynolds,  Superintendent  of  Field  Unit  No.  9,  stated  that  he  per- 
mitted men  in  meditation  to  write  an  attorney  v.'henever  they  wished,  even  when 
held  in  isolation  cells.  Whenever  an  offense  meriting  taking  good  time  was  in- 
volved, he  said,  he  would  call  the  inmate  accused  before  him ;  he  did  not  mention 
that  a  formal  hearing  was  requisite. 

At  Bland  Correctional  Farm,  disciplinary  proceedings  are  conducted  by  a  com- 
mittee including  the  Superintendent,  Assistant  Superintendent,  and  a  captain  of 
the  custodial  force.  Good  time  forfeiture  is  often  haphazardly  administered. 
After  one  incident  including  a  sitdown  strike  involving  several  inmates,  the 
Superintendent  docked  several  participants  all  their  good  time,  despite  that  some 
had  accumulated  far  more  than  others,  and  even  though  in  professed  theory  the 
amount  forfeited  is  related  to  the  gravity  of  the  offense.  At  the  hearings  inmates 
were  not  informed  of  their  right  to  present  evidence  by  witnesses. 

The  Superintendent  of  Unit  7  confirmed  that  on  one  cold  day  when  several  in- 
mates declined  to  work,  some  were  given  the  choice  of  road  work  or  solitary 
confinement.  One  Wade  Thompson  was  sent  to  solitary.  A  prisoner  named  Melton, 
who  the  witness  felt  had  instigated  or  agitated  the  strike,  was  also  sent  to 
solitary.  No  firm  evidence  lay  behind  this  finding  of  "agitation"  by  Melton.  Never- 
theless" the  man  was  kept  in  jail  and  put  on  a  diet  of  bread  and  water  for  two  days 
out  of  three  because  the  administrators  disapproved  of  his  "attitude."  Although 
permission  is  nominally  required  for  extended  "jail"  terms  and  liread  and  water, 
Blankenship,  the  Superintendent,  did  not  secure  this  before  the  extra  sanctions 
were  imposed. 

Good  time  also  was  taken.  This  witness  stated  that  he  had  never  held  a  formal 
hearing  of  any  sort  on  restoring  lost  good  time,  and  the  Court  so  finds. 

Good  time  administration  in  the  field  units  is  in  the  control  of  D.  P.  Edwards, 
Superintendent  of  the  Bureau  of  Correctional  Field  Units,  who  acts  on  the 
basis  of  written  reports  and  recommendations  by  the  disciplinary  courts  in  the 
various  field  units.  A  guard  is  often  one  member  of  the  court  panel,  although 
theoretically  not  the  man  who  reported  a  violation.  Procedure  is  not  fixed  by 
written  rules,  but  the  practice  prescribed  for  field  units  does  not  provide  for  a 
written  notice  of  charges  but  does  allow  some  cross-examination  and  the  presen- 
tation of  a  defense.  This  code  of  practice  is  passed  on  by  word  of  mouth  to  camp 
superintendents  at  regular  meetings. 

A  man  at  a  field  unit  who  claims  to  be  ill  will  be  taken  to  a  doctor  at  his 
request ;  there  is,  however,  no  provision  for  regular  visits  by  doctors  to  some 
units,  much  less  to  men  in  solitary.  There  are  no  medical  staffs  at  any  field  units. 

A  prisoner  who  escapes,  or  attempts  to  escape,  is  automatically  docked  nil  ac- 
crued good  time  when  he  is  recaptured,  whether  or  not  he  is  tried  and  convicted, 
and  he  is  not  considered  eligible  for  restoration  of  that  credit.  When  a  prisoner 
is  put  in  solitary  he  some  times  stops  accruing  good  time  and  some  times  does 
not,  depending  on  the  administrator's  view  of  his  attitude. 

Certain  principles  with  respect  to  discipline  apply  throughout  the  Virginia 
Penal  System  in  theory.  There  have  been,  however,  no  general  rules  which  estab- 
lish those  offenses  for  which  commitment  to  solitary  confinement  or  the  taking 
of  good  time  may  be  imposed. 

Confinement  in  meditation  is  ordered  by  the  institution  superintendent  or  as- 
sistant superintendent  after  a  hearing.  One  of  these  officials  and  one  or  more 
of  his  subordinates  hear  the  case.  In  theory  the  complaining  officer  presents 
his  charge  in  the  inmate's  presence,  and  then  the  presiding  hearing  officer  asks 
the  convict  to  make  a  defense  or  explanation.  The  prisoner  may  then  depart  while 
the  disciplinary  committee  discusses  the  case.  Subsequently  a  decision  is 
announced. 

The  prisoner  about  to  be  tried  is  not  given  a  written  notice  of  the  charge  he 
faces.  Only  custod-al  personnel  sit  on  the  disciplinary  boards.  No  explicit  recogni- 
tion of  the  prisoner's  right  to  cross-examine  exists.  After  the  hearing  no  written 
factfindings  are  made  or  given  to  the  prisoner.  No  particular  process  for  ap- 
pellate review  exists,  although  one  can  complain  by  letter  to  higher  officials. 

Before  hii  hearing  an  inmate,  if  considered  violent,  may  be  held  in  a  deten- 
tion lockup  on  a  guard's  authority,  but  in  theory  no  guard  may  commit  a  man 
to  meditation.  Nor  does  an  accusing  guard  sit  on  the  adjudicatory  panel. 

No  lawyer  or  lay  assistant  is  permitted  to  represent  or  advise  an  accused 
prisoner.  These  rules  also  govern  proceedings  resulting  in  a  recommendation  to 
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deny  good  time.  There  are  no  procedures  set  up  to  review  requests  to  restore 
good  time. 

Until  very  recently,  an  inmate  in  solitary  confinement  was  subject  to  almost 
total  restriction  of  his  correspondence  privileges.  On  entering  meditation  he 
might  send  a  form  letter  to  his  family  explaining  his  status  and  that  he  could 
not  correspond  or  receive  visitors.  The  man  could  receive  mail  from  an  attorney, 
however,  and  correspond  with  counsel  concerning  pending  litigation  only.  He 
could  not  file  suit. 

Meditation  cells  are  equipped  with  a  mattress  at  night  only.  No  man  in  theory 
is  fed  on  a  bread  and  water  diet  save  with  the  permission  of  the  Director  of 
the  Division  of  Corrections.  A  doctor's  approval  is  not  required,  however,  and 
this  practice  is  authorized  on  the  basis  of  brief  written  requests.  A  man  in  med- 
itation is  alone,  save  when  overcrowding  requires  the  placement  of  more  than  one 
man  in  an  isolation  cell.  The  only  reading  matter  is  a  Bible. 

The  use  of  further  restraints  such  as  chaining  or  gagging  is  not  covered  by 
regulation,  but  is  left  to  the  discretion  of  the  unit  superintendent.  Cells  almost 
uniformly  are  equipped  with  a  sink  and  a  commode.  No  specific  regulation  allows 
inmates  to  have  a  toothbrush,  toilet  paper,  soap,  and  so  forth.  Most  are  given 
a  towel.  They  are  permitted  to  shower  and  shave  once  a  week  only.  A  doctor 
does  not  regailarly  visit  men  in  solitary  cells.  In  the  penitentiary  a  man  will  be 
examined  by  a  doctor  only  if  the  male  nurse — a  former  military  medical  corps- 
man  or  man  of  equivalent  training — recommends  that  he  be  taken  to  the  hospital. 

W.  K.  Cunningham,  the  Director,  testified  that  no  intelligible  guidelines 
govern  the  taking  of  good  time,  save  that  escapes  and  escape  attempts  always 
result  in  full  forfeiture.  He  could  not  recall  any  instance  of  his  overruling  a 
superintendent's  decision  to  take  good  time.  Field  Unit  superintendents  forward 
their  recommendations  to  Mr.  Edwards,  the  overall  superintendent  of  field 
units;  he  usually  follows  their  lead.  The  individual  unit  superintendents  are 
for  the  most  part  former  guards  who  worked  up  tlirough  the  ranks,  and  not 
all  are  high  school  graduates ;  in  fact  a  majority  are  not. 

The  great  majority  of  prisoners  have  lost  good  time  restored  to  them,  accord- 
ing to  Cunningham ;  nonetheless  he  testified  that  in  the  last  eight  months  of 
1970  only  one  penitentiary  inmate  received  such  grace. 

Disciplinary  boards  have  at  times  included  the  accusing  guard.  Furthermore, 
although  repre.sentation  by  another  is  forbidden,  the  Director  testified  that 
some  inmates  are  so  very  dull  mentally  that  they  probably  cannot  properly  pre- 
sent their  case. 

Good  time  has  been  taken  in  amounts  at  least  as  large  as  one  year  on  the  basis 
of  the  briefest  of  guards'  reports.  ^Maximum  security  confinement  has  often 
been  imposed  out  of  unsubstantiated  fear,  suspicion,  or  rumor.  In  some  cases 
this  form  of  detention  has  been  used  for  prisoners  who  were  simply  too  feeble 
minded  to  adhere  to  the  usual  prison  routine. 

On  October  1.  1970.  less  than  two  months  before  trial  on  this  case.  Division 
Guideline  800  was  put  into  effect.  These  regulations,  as  adapted  to  cover  all 
institutions,  govern  inmate  discipline.  They  are  set  out  in  full  in  a  footnote. 
These  were  the  first  .substantive  regulations  on  the  subject  put  into  effect  in 
the  Virginia  penal  system. 

The  new  guidelines  require  a  three  to  five  memlter  "adjustment  committee" 
composed  "normally"  of  department  heads  or  their  assistants.  A  counselor— 
a  social  worker  assigned  to  one  of  the  large  institutions — may  be  present  if  one 
of  his  charges  is  accused. 

There  is  provision  for  notice  of  charges  to  the  inmate,  although  not  in  writing. 
The  inmate  is  put  in  "detention"  pending  hearing,  which  takes  place  within 
4S  hours.  There  is  some  vague  provision  for  witnesses  and  cross-examination, 
at  the  discretion  of  the  committee  chairman.  The  result  of  the  hearing  is  re- 
corded and  transmittefl  to  the  Superintendent  for  "review  and  approval :"' 
whether  that  officer  can  reverse  a  not  guilty  verdict  is  unclear. 

The  new  regulations  do  not  forbid  a  charging  officer  from  sitting  in  judgment. 
Presumably  this  practice  will  be  disapproved  in  theory,  as  in  the  past.  In  prac- 
tice, however,  an  accusing  official  has  .sat  on  the  panel ;  Assistant  Superintendent 
H.  P.  Jack.son  of  the  State  Farm  has  done  so  numerous  times. 

Offenses  are  described  only  as  major  or  minor  misconduct.  There  is  no  apparent 
restriction  on  available  penaltie.s,  save  that  corporal  punishment  is  outlawed, 
and  described  "minor"  penalties  can  be  imposed  by  a  guard  supervisor,  with 
appeal  to  the  committee. 

The  guidelines  place  conditions  on  the  use  of  solitary  confinement  cells.  Nor- 
mal practice  will  be  to  permit  an  inmate  to  keep  his  usual  clothing.  The  cells 
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are  to  be  lighted  and  heated,  and  occupants  receive  something  to  sit  on  in  the 
daytime.  Mail  is  not  substantially  curtailed,  and  "jail"  terms  are  limited  to  15 
days.  However,  a  "supervisory  officer"  may  direct  the  removal  of  all  furnishings 
and  clothing  from  the  cell  if  the  inmate  is  "destructive,"  and  a  man  can  be  kept 
in  isolation  longer  than  15  days  at  the  order  of  the  Director.  Alternatively,  he 
may  be  placed  in  a  maximum  security  cell  "until  he  can,  v^'ith  I'easonable  safety, 
be  returned  to  the  general  population." 

Forfeiture  of  good  time  is  imposed  on  the  recommendation  of  the  adjustment 
committee  to  the  institutional  superintendent.  That  official  withholds  his  decision 
for  seven  days  while  the  inmate  presents  his  case  to  him  in  writing.  There  is 
no  procedure  established  to  cover  the  restoration  of  lost  good  time,  although  the 
discipline  board  may  "set  new  behavioral  goals  *  *  *  and  oifer  restoration  of 
good  time."  Final  authority  to  restore  credit,  however,  seems  to  rest  in  the 
superintendent,  as  it  did  previously. 

Procedure  for  transfer  to  maximum  security  facilities  is  not  established,  al- 
though there  is  provision  for  a  "formal  review"  every  120  days  of  each  inmate's 
"behavior  and  attitude." 

Finally  there  is  a  saving  provision  reserving  full  authority  over  disciplinary 
matters  in  the  Director. 

Copies  of  these  regulations  were  not  sent  to  inmates. 

The  rules  do  not  seek  to  define  offenses.  As  before,  inmates  may  be  penalized 
for  "abusive  language."  a  term  particularly  vague  in  its  content  in  the  prison 
milieu,  where  the  norms  of  polite  conversation  do  not  prevail.  "\V)iether  lan- 
guage is  "abusive,"  according  to  Cunningham,  depends  a  great  deal  on  the  tone  of 
voice  or  manner  in  which  words  are  spoken.  In  the  iiast.  nevertheless,  men  have 
been  punished  for  "abusive  language"  on  the  basis  of  written  guards'  reports 
which  sometimes  did  not  even  report  the  words  spoken. 

"Insubordination,"  "insolence,"  and  "sai'casm,"  likewise  offenses,  are  also  un- 
defined:  their  substance  is  left  to  the  judgment  of  .idministrators.  A  super- 
intendent also  may  penalize  men  for  "poor  work"  and  "disrespect"  if  their 
conduct  is  such,  in  his  opinion. 

Whether  a  man  has  in  fact  attempted  to  escape  or  has  escaped  v,iil  be  left  to 
the  determination  of  the  adjustment  board  and  the  superintendent,  as  before. 

"Agitation"  is  also  undefined.  Cunningham  states  that  it  consists  of  influ- 
encing others  to  do  illegal  things,  or  act.-:  which  would  be  disturbing  to  the 
institution.  Guards'  reports,  however,  occasionally  give  no  specifics  as  to  the  acts 
constituting  "agitation." 

No  maximum  time  of  piidlock  confinement  is  fixed  by  the  new  rules.  Cun- 
ningham stated  that  the  decision  to  padlock  a  man  must  be  made  by  an  otficial 
of  the  office  of  Assistant  Superintendent  or  higher,  but  the  "minor  misconduct" 
provision  appears  to  allow  the  chief  guard  officer  to  im.pose  this  penality. 

Tlie  guidelines  make  no  reference  to  the  practice  of  imposing  fines.  In  the  past 
this  has  been  done  summ.arily  by  guard  officers. 

Maximum  and  minimum  amounts  of  good  time  that  can  be  taken  for  various 
offenses  are  not  set  forth.  As  before,  these  will  be  governed,  under  guideline 
800.  by  patt'n-ns  and  rules  of  thumb  passed  on  orally.  IMoreover  in  practice  a 
superintendent's  decision  to  take  or  restore  good  time  will  not  be  effectively  ap- 
pealable. At  most  correctional  field  units  this  means  that  the  ruling  will  be 
made  by  a  man  without  a  high  school  education  or  any  special  training  in  the 
goals  and  techniques  of  penology. 

Guideline  800  also  authorizes  a  continuation  of  the  practice  of  confining  mental 
defectives  in  the  maximum  security  segregation  cells.  The  inmates  Elbe  and 
Gonzales  were  referred  to  C-f)  segregation  at  the  State  Farm  for  the  offense 
of  having  insufficient  mentality  to  participate  in  ordinary  prison  business.  This 
is  still  authorized  for  those  who  "cannot  safely  function  in  the  regular  inmate 
population." 

Regular  appeal  procedures  are  not  established.  In  the  past  prisoners  aggrieved 
by  decisions  again.'t  them  hav^  been  aMe  to  "appeaV  to  the  institution  superin- 
tendent or  the  Director,  by  writing  a  letter.  Review,  however,  has  lieen  highly 
informal,  and  the  Director  has  not  hesitated  to  go  outside  the  record  to  secure 
information  on  a  man's  behavior  both  in  the  incident  in  issue  and  in  the  past 
Never,  however,  has  he  reversed  a  superintendent's  decision  to  take  good  time. 

The  Court  finds  that  the  reserved  powers  clause  would  retain  for  Cunningham 
the  power  to  take  good  time  without  a  committee  hearing,  to  place  someone  in 
a  solitary  cell  without  a  statement  of  reasons,  and  to  keep  a  man  in  maximum 
security  indefinitely  on  his  sole  order.  Despite  that  according  to  Guideline  800  a 
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nnnnal  diot  is  served  in  isolation,  the  director  m-iy  still  nonetheless  impose  a 
broad  and  water  menu.  Moreover,  even  the  adjustment  committee  may  extend  a 
man's  term  in  "jail"  if  it  finds  that  he  committed  a  second  ofCen&e  during  his 
first  fifteen-day  term. 

Cunningham  had  formed  no  fixed  opinion  on  whether  counsel  should  be  ad- 
mitted to  the  disciplinary  committee  hearings.  He  thought  that  lawyers  might  be 
unfamiliar  with  the  goals  and  means  of  penology,  even  by  comparison  with  some 
of  the  guards.  The  director  had  no  objection  to  the  presense  of  lay  counsel, 
however. 

Going  to  the  Court's  findings  concerning  not  only  the  named  plaintiffs  but  oth- 
ers of  the  class,  the  Court  makes  the  following  additional  factual  findings : 

ROBERT    .JEWELL   LANDMAN 

Landm.an,  a  prisoner  now  released  from  the  Virginia  system  after  having 
served  i-r-  full  u^rn,  wi  Ai-gnst  28,  1970,  had  been  technically  eligible  for  parole 
for  six  years  prior  to  his  release. 

Commencing  in  1964.  Landman  embarked  upon  a  career,  well-known  to  this 
Court,  as  a  vvrit-writer.  The  evidence  before  the  Court  is  that  between  that 
time  and  the  time  of  his  release,  on  behalf  of  himself  he  filed  a  minimum  of  20 
suits,  and  it  is  estimated  that  in  addition  he  assisted  fellow  inmates  in  ap- 
liroximately  2,000  other  petitions. 

Landman's  troubles  with  the  prison  authorities  apparently  commenced  with 
his  having  written  a  letter  to  one  of  the  local  newspapers,  for  which  he  served 
20  days  in  solitary  confinement.  This  was  followed  with  correspondence  to  the 
then  Governor,  and  in  1964  he  was  sent  to  what  is  known  as  the  "C"  Building 
and  placed  in  punitive  segregation  where  he  was  held  for  a  period  of  150  days. 
He  was  removed  from  there  and  put  in  the  general  population  until  January  1965 
when  he  was  moved  to  a  prison  camp.  His  move  from  the  penitentiary  to  the  camp 
came  the  day  before  he  was  due  to  confer  with  a  local  attorney. 

His  reassignment  to  the  penitentiary  from  the  camp  undoubtedly  came  about 
by  reason  of  his  having  by  then  commenced  his  writ-writing  endeavors,  and  in 
Mav  196.5  it  was  ree<)mmended  that  he  be  placed  in  the  "C"  Building  for  his 
efforts  in  that  regard.  In  "C"  Building  his  life  appears  to  have  been  a  series  of 
transfers  to  and  from  solitary  confinement.  In  at  least  one  instance  he  was  put 
in  solitary  confinement  for  58  days  and  never  given  any  reason  whatsoever  for 
this  confinement. 

Apparently  for  assisting  another  prisoner  in  preparing  a  writ  in  1966,  he  was 
once  again  put  in  solitai'y  confinement. 

This  Court  finds  that  up  to  November  1966,  the  man  was  punished  16  times 
and  had  good  time  taken  from  him  once.  He  served  a  total  of  266  days  in  solitary 
confinement  and  743  davs  on  padlock. 

In  August  of  1968.  this  Court  entered  a  consent  injunction  enjoining  the  pris- 
on oflScials  from  denying  inmates  of  the  Virginia  State  Penitentiary  certain  of 
their  riehts.  The  dav  follov.-iug  the  injunction.  Landman  was  once  again  put 
in  solitarv  confinement  for  a  period  of  40  days,  allegedly  for  conferring  with 
another  prisoner.  Landman's  attempts  to  contact  his  lawyer  were  to  no  avail. 
From  March  15.  1969,  to  July,  Landman  was  placed  on  what  is  known  as  "pad- 
lock." wherein  a  padlock  is  placed  on  a  particular  cell  so  that  when  all  other 
cells  are  opened  electronically,  that  particular  cell  remains  closed. 

I"  short,  the  Court  finds  that  there  was  imposed  upon  Landman  over  26-0  days 
of  solitary  confinement  and  in  no  instance  did  he  receive  even  the  rudimentary 
elements  of  a  hearing  or  opportunity  to  defend  any  allegations  made  against 
him.  The  Court  is  satisfied  that  Landman's  exercise  of  his  right  to  file  petitions 
with  the  courts,  and  his  assisting  other  prisoners  in  so  doing,  were  the  primary 
reasons  for  the  punishments  put  upon  him. 

CALVIN    IT.    AREY 

Arev  was  placed  in  solitary  confinement  on  December  6,  1965.  Although  the 
record  is  devoid  of  any  accounts  of  violence  on  the  part  of  Arey,  he  had  with 
justification  been  considered  an  escape  risk  and  remained  in  "C"  Building  for 
a  period  of  more  than  4%  years  until  released  into  the  general  population  in 
■July  1970.  At  least  twice  while  in  maximum  security  he  was  placed  in  solitary 
confinement,  one  of  the  times  for  allegedly  discussing  with  Landman  an  order 
of  this  Court,  and  he,  like  Landman,  was  transferred  to  solitary  confinement  for 
a  period  of  42  davs  during  which  time  neither  of  them  was  permitted  to  file  legal 
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■pleadings  or  to  send  letters  to  courts  or  attorneys ;  and  in  one  instance  he  was 
placed  in  solitary  confinement  for  reading  to  inmates  a  letter  that  he  had  received 
from  a  state  senator.  No  liotice  or  hearing  of  any  kind  was  held  in  regard  to 
these  punishments,  nor  in  regard  to  his  loss  of  good  time  which  he  sustained. 
It  would  appear  from  the  evidence  that  Arey's  good  time  was  taken  on  the  basis  of 
information  received  from  a  guard  and  upon  the  recommendation  of  the  Assistant 
Superintendent  that  his  good  time  be  taken.  Not  even  the  rudimentary  elementary 
elements  of  a  hearing  or  opportunity  to  be  heard  was  given  this  man  prior  to  the 
taking  of  good  time. 

[2]  The  fact  that  some  of  the  matters  which  rise  to  the  many  punishments 
received  by  Arey  may  well  have  been  factually  accurate  can  in  no  way  be  used 
as  an  excuse  for  the  failure  to  accord  him  due  process. 

The  record  abounds  with  evidence  of  Arey's  attempts  to  communicate  with 
attorneys,  only  to  be  subjected  to  delay  or  frustration.  In  at  least  one  instance 
Arey  was  forbidden  by  the  Superintendent  to  communicate  with  an  attorney 
who  was  not  then  currently  representing  him.  Perhaps  the  most  striking  example 
of  the  indignities  sulfered  by  Arey  is  exemplified  by  an  incident  which  occurred 
on  August  13,  1968.  On  that  day  radio  news  reports  gave  an  account  of  this 
Court's  injunction  against  the  employment  of  certain  methods  of  punishment 
in  the  state  prisons.  According  to  punishment  reports  submitted  by  guards. 
Arey  yelled  to  other  inmates  concerning  the  Courr  order,  telling  the  population 
of  "C"  Building  generally  that  tear  gas  and  the  taking  of  bedding  had  been 
prohibited.  Arey's  commitment  to  solitary  for  this  was  approved  by  Superinten- 
dent Peyton  who,  so  far  as  the  evidence  before  this  Court  shows,  failed  to  check 
out  the  account  of  the  occurrence  with  anyone  who  had  been  allegedly  present. 
The  prison  records  as  to  this  incident  show  the  spaces  on  the  form  designed  to 
record  the  members  of  the  disciplinary  panel  who  heard  the  case  to  be  blank. 
Obviously  no  hearing  was  held.  In  fact  it  was  standard  practice  at  that  time, 
the  Court  finds,  to  discipline  men  in  C-cell  without  any  hearing.  On  occasion, 
according  to  the  testimony  of  R.  M.  Oliver,  a  committee  might  sometimes  be  used. 

Arey  was  released  from  his  isolation  on  September  23rd.  That  same  dny  he 
found  on  his  cell  cot  a  letter  he  had  tried  to  send  to  an  attorney  on  August  14th  : 
permission  to  mail  it  had  been  refused.  He.  of  course,  had  been  denied  leave  to 
write  counsel  during  his  solitary  confinement. 

The  record  shows  that  a  letter  went  from  Superintendent  Peyton  going  to  Di- 
rector Cunningham,  which  indicates  as  well  that  copies  of  this  Court's  order 
mailed  by  an  attorney  to  certain  prisoners  were  intercepted  apparently  on 
instructions  of  an  Assistant  Attorney  General. 

It  was  three  days  after  his  release  from  meditation,  where  he  had  not  been 
allowed  to  shave,  brush  his  teeth  or  comb  his  hair,  and  after  having  been  on  a 
bread  and  water  diet  for  two  days  out  of  three  while  incarcerated  in  a  cell 
which  contained  only  a  sink  and  a  commode,  and,  in  the  night,  a  mattress  and 
two  blankets,  that  he  wrote  a  letter  to  a  state  senator  wliich  ultimately  was 
returned  to  him  without  having  been  mailed.  The  letter,  which  concerned  peni- 
tentiary conditions,  was  taken  to  R.  M.  Oliver  who  disapi)roved  this  correspond- 
ence. No  satisfactory  explanation  for  this  action  has  ever  been  received. 

In  1960  Arey  received  a  copy  of  a  letter  from  a  state  senator  which  he  read 
aloud  to  another  inmate.  While  there  is  some  dispute  over  how  loud  he  spoke 
and  what  extemporaneous  remarks  he  added,  as  a  consequence  a  guard  filed  a 
punishment  report.  While  no  hearing  was  held,  Arey  lost  all  accumulated  good 
time  and  stayed  in  meditation  until  February  .5,  1970.  The  effect  of  the  loss  of 
good  time  was  to  extend  his  term  by  a  year  and  eleven  days. 

Arey  was  kept  in  C-cell  through  1969  and  well  into  1970.  In  early  1969  no  con- 
crete reason  could  be  given  by  Peyton  as  to  why  Arey  was  still  in  maximum 
security.  At  least  one  official  testified  that  it  was  principally  on  account  of  his 
alleged  disruptive,  contentious  attitude.  The  same  official,  however,  in  conversa- 
tion with  the  state  senator  who  visited  the  prison,  stated  that  Arey's  liti.giousness 
was  at  least  a  contributing  cause  for  the  resolve  to  keep  him  in  C-cell. 

In  mid-1969,  after  J.  D.  Cox  succeeded  Peyton  as  Superintendent,  a  four-man 
review  committee  for  the  penitentiary  reconn^i ended  to  W.  K.  Cunningham  tl\at 
Arey,  Leroy  Mason  and  several  others  be  returu'd  to  the  g'-neral  poyjulati'Mi 
from  C-cell.  Cunningham  rejected  this  proposal,  and  the  men  were  kept  in  segre- 
gation for  many  more  months. 

KOY    E.    HOOD 

Hood  had  been  in  the  penal  system  continuously  since  1963  and  in  at  least 
two  instances  escaped  from  road  camps  and  undoubtedly  has  admittedly  caused 


119 

difficulty,  in  some  instances,  during  his  stay,  although  in  at  least  one  instance  he 
had  been  made  a  trusty.  Some  of  the  punishment  accorded  Hood,  such  as  allegedly 
for  refusal  to  work,  fails  to  show  up  on  the  records  kept  by  the  authorities. 

While  in  most  instances  Hood  knew  of  the  reason  for  a  particular  punishment, 
the  Court  finds  that  he  has  been  put  in  "the  hole",  or  solitary  confinement,  in  some 
instances  without  benefit  of  any  opportunity  to  be  heard  as  to  whether  the  pun- 
ishment was  either  deserved  or  appropriate.  He  has  lost  good  time  under  the 
same  circumstances. 

From  January  1967  to  November  1968  this  particular  prisoner  was  apparently 
devoid  of  any  particular  problems  until  he  conferred  with  an  attorney,  and 
within  eight  days  thereafter  he  was  transferred  to  the  penitentiary.  Interestingly 
enough,  the  attorney  with  whom  he  had  conferred  was  the  same  attorney  wh6 
was  representing  the  inmates  iu  their  suit  to  desegregate  the  penitentiary.  The  at- 
torney had  conferred  with  Hood  and  one  Lambur,  and  had  asked  the  prisoners 
to  send  him  information  concerning  alleged  tear  gas  incidents  which  might  be 
useful  in  a  case  he  was  then  litigating.  The  same  day  of  the  conference  prisoner 
Lambur  was  incarcerated  in  a  high  security  section  and,  as  heretofore  stated, 
eight  days  later  Hood  was  transferred  to  the  penitentiary  and  put  in  a  pad- 
locked cell.  No  satisfactory  reason  for  the  treatment  accorded  these  men  has 
ever  been  given.  The  response  received  to  his  several  inquiries  as  to  why  he  had 
been  accorded  the  treatment  referred  to  was  a  brief  notation  from  au)  oflScial  to 
the  effect  that  Hood  knew  the  answers  as  well  as  he  did. 

The  files  reflect  a  letter  from  the  Director  indicating  that  Hood  and  others 
had  been  sent  to  the  penitentiary  as  a  result  of  "agitation"  that  they  were 
allegedly  committing  among  State  Farm  inmates.  The  evidence  before  this  Court 
shows  that  the  agitation  apparently  was  Hood's  inquiries  about  tear  gas  inci- 
dents. 

On  March  31,  1969.  guards  took  an  inmate  named  Hargrove  from  a  cell  near 
Hood  in  a  fashion  that  Hood  thought  was  rough.  On  that  same  day  he  wrote  to 
an  attorney — the  same  attorney  with  whom  he  had  conferred  at  the  State  Farm — 
and  in  this  letter  he  wrote  of  the  alleged  rough  treatment  and  remarked  about 
alleged  poor  medical  care.  The  following  day  he  was  placed  in  B-basement,  a 
high  security  area.  That  the  prison  authorities  imposed  summary  punishment 
on  Hood  for  exercising  his  right  to  communicate  with  an  attorney  about  condi- 
tions of  confinement  is  clear.  As  a  consequence  he  remained  in  B-basement  for 
thirteen  months. 

LEROY    MASOX 

A  named  plaintiff,  Leroy  Mason,  admitted  to  the  Richmond  Penitentiary  in 
1965.  had  no  noteworthy  clashes  with  prison  authorities  prior  to  1968.  In  early 
1968  Mason  was  known  by  the  authorities  to  have  contacted  an  attorney  con- 
cerning certain  prison  conditions,  in  particular  the  alleged  segregated  nature 
of  the  State  Penal  System.  In  July  1968,  while  he  was  working  as  a  Chaplain's 
Assistant  at  the  penitentiary,  there  came  about  an  inmates'  non-violent  strike 
or  work  stoppage.  The  Court  finds  that  Mason  had  no  prior  knowledge  of  the 
work  stoppage. 

The  then  Superintendent,  Peyton,  suggested  that  the  prisoners  go  to  their 
respective  work  places  and  elect  several  spokesmen  with  whom  he  would  con- 
fer. Of  tho.se  spokesmen  Mason  was  elected  as  an  inmate  representative,  and 
generally  he  spoke  for  those  representatives  and  met  with  Superintendent 
Peyton  several  times,  but  continued  to  perform  his  regular  job.  By  that  time 
Mason  was  a  named  plaintiff  in  a  class  action  suit  pending  in  this  Court  for  the 
purpose  of  requiring  a  racial  desegregation  of  the  Virgina  Penal  System. 

On  July  19.  1968,  four  guards  came  to  Masons  cell,  handcuffed  him  and  took 
him  to  the  isolation  cell  block  in  the  prison  hospital  where  he  remained  in  what 
amounted  to  solitary  confinement  for  approximately  a  month.  It  is  to  be  noted 
that  another  spokesman,  one  Pegram,  met  the  same  fate.  Prison  records  in- 
dicate that  the  tran.sfer  of  Mason  was  allegedly  for  refusal  to  return  to  work, 
for  his  own  protection,  and  in  an  effort  to  keep  him  incommunicado.  No  hear- 
ing in  regard  to  this  punishment  was  held  and  he  was  kept  in  an  isolation  cell 
for  approximately  thirty  days. 

Shortly  after  being  released  from  isolation  he  was  transferred  on  August  20, 
1968  to  the  maximum  security  lockup,  i.e.,  C-cell  segregation  block,  and  was 
held  there  until  April  27,  1970.  In  addition,  it  was  ordered  that  he  lose  ninety 
days  good  conduct  time. 
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The  Court  finds  that  he  was  not  accordert  any  hearing,  and  in  addition  his 
release  from  maximum  security  had  been  recommended  for  some  time  prior  to- 
his  actual  release  from  same.  The  record  is  devoid  of  any  valid  reason  as  to  why 
he  was  not  released  sooner.  Wliile  the  Court  is  not  fully  apprised  as  to  the  use 
of  punishment  report  forms  in  the  prisons,  it  notes  with  some  interest  that  the 
report  of  Mason's  August  20th  transfer  to  C-cell  was  apparently  received  by  the 
Superintendent's  office  on  August  19th. 

While  much  disciplinary  action  was  accorded  many  of  the  prisoners  without 
notice  or  hearings  and  for  reasons  still  vague  to  the  Court,  and  in  some  instances 
simply  upon  the  whim  of  a  guard,  in  the  treatment  accorded  Mason  the  record 
is  devoid  of  any  justification,  and  the  Court  is  therefore  satisfied  that  his  punish- 
ment was  attributable  to  his  instituting  an  action  in  this  Court  for  purposes  of 
desegre sating  the  Virginia  Penal  System. 

Superintendent  Peyton  had  stated  that  he  could  not  say  for  sure  whether 
Mason  had  stopped  work  during  the  strike.  According  to  Peyton's  explanation 
Mason  was  put  into  isolation  only  to  keep  him  out  of  danger  and  contact  with 
other  inmates.  Yet  in  spite  of  tlie  uncertainty  expressed  by  Peyton  concerning 
any  alleged  work  stoppage  by  Mason,  ninety  days  good  time  penalty  was  im- 
posed for  iillegedly  refusing  to  work. 

In  late  1969  in  spite  of  recommendations  of  the  prison  staff  that  Mason  be 
released  from  maximum  security.  Cunningham  refused  to  go  along  with  the 
recommendation  apparently  on  the  basis  of  Peyton's  reports  that  Mason  had 
been  a  strike  ringleader.  Mr.  Cunningham's  justification  for  the  continued 
refusal  to  air  these  charges  in  a  hearing  was  based  on  the  grounds  thnt  an 
emergency  condition  still  persisted  at  the  penitentiary.  The  proffered  justi- 
fication for  ilason's  segregation  confinement  and  loss  of  good  time  is  so  spe- 
cious as  to  add  weight  to  the  Court's  conclusion  that  he  had  been  penalized  for 
his  participation  in  a  law  suit  begun  in  January  IV.m  in  this  Court  in  which 
he  sought  and  achieved  the  desegregation  of  the  Virginia  Penal  System. 

THOMAS    C.    WANSLEY 

Wansley,  serving  a  life  term,  had  apparently  been  in  no  difficulty  prior  to  the 
strike  in  "inly  1968.  He.  like  Mason,  was  one  of  the  original  parties  in  the 
suit  filed  in  February  1988.  for  the  purpose  of  desegregating  the  penitentiary. 
Wanslev  was  one  of  several  hundred  inmates  who  refused  to  work  on  .July  18th 
at  the  time  of  the  alleged  work  stoppage.  The  Court  finds  that  shortly  there- 
after he  did  request  an  opportunity  to  return  to  work.  As  a  consequence  of 
his  actions  he  was  placed  in  solitary  confinement  from  July  1968  to  August 
1968  anfl  keT)t  in  a  cell  for  a  period  of  ten  months. 

The  Court  is  satisfied  that,  unlike  Mason,  Wansley  knew  of  the  contemplated 
work  stoppage.  It  is  of  particular  note  that  Wansley  remained  confined  for 
some  considerable  period  after  other  striking  prisoners  were  returned  to  their 
regular  duties.  It  is  a  fair  assumption,  and  the  Court  finds,  that  the  rensnn 
for  this  was  his  actions  in  the  suit  to  desegregote  the  Virginia  Penal  System. 

Penitentiary  records  indicate  that  the  padlocking  of  W'ansley  was  allegedly 
for  "agitating"  by  advising  other  prisoners  to  file  suits  contesting  their  treat- 
ment and  by  telling  others,  after  his  return  from  Court  on  August  13,  1968.  that 
guards  were  barred  from  using  tear  gas  against  them  and,  apparently  according 
to  him.  would  be  jailed  if  they  did.  Wansley,  the  Court  finds.  Avas  never  forniolly 
confronted  with  this  alleged  charge  of  agitation  and  never  saw  the  pri«on  reports 
prior  to  the  trial  of  this  case.  In  short,  he  was  put  under  padlock  on  the  bnsis 
of  reports  that  he  was  yelling  in  the  cellhouse  and  "agitating."  The  witness 
Oliver  recalled  no  details  save  that  Wansley  had  not  been  violent.  Peyton,  in 
Fehi'unry  1960.  made  no  effort  to  justify  Wansley's  detention  beyond  .saying  "in 
his  judirment"  he  should  be  confined. 

As  alreody  indicated,  the  trial  of  the  issues  before  the  Court  consumed  many 
days  of  testimony  in  which  the  Court  heard  at  least  46  witnesses,  including  the 
named  plaintiffs,  and  read  designated  depositions  of  others.  As  one  would  exr.ect. 
the  witnesses  called  on  behalf  of  the  plaintiff  were  for  the  most  part  prisoners 
who  either  were  or  had  been  confined  in  places  of  incarceration  under  the  jurisdic- 
tion of  the  defendants.  The  Court  is  satisfied  that  the  testimony  received  is  repre- 
sentative of  conditions  existing  generally  throughout  the  Virginia  Penal  System. 

[31  The  Court  has  attempted  to  bear  in  mind  in  its  ultimate  conclusion  that 
the  burden  is  upon  the  plaintiffs  to  prove  their  case  by  a  preponderance  of  tlie- 
evidence,  and  this  the  Court  is  satisfied  has  been  done. 
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The  following  additional  factual  findings  are  intended  to  be  illustrative  to  the 
end  that  the  Court's  legal  conclusions  based  upon  some  may  be  more  readily 
understandable : 

FREDDIE   LEE    HYTHOX,    JR. 

Hython,  a  State  Farm  inmate  for  approximately  six  years  prior  to  the  date  of 
hearing  in  this  case,  refused  to  perform  work  at  that  facility  allegedly  because 
another  inmate  had  threatened  him  and  he  feared  to  mingle  in  the  population. 
He  explained  his  plight  to  a  guard  lieutenant  and  he  was  forthwith  ordered  to 
an  isolation  cell. 

Hython's  testimony  has  been  weighed  by  the  Court  in  light  of  the  Court's  con- 
clusion that  apparently  he  was  a  person  of  extremely  limited  intellectual  capa- 
bility. He  had  had  his  good  ti)ne  taken  from  him  several  times  without  benefit  of 
a  hearing,  although  he  did  have  at  least  one  hearing  concerning  good  time 
forfeiture. 

NATHAN    BREEUEN 

Bi-eeden.  a  prisoner  at  the  State  Farm,  was  incarcerated  in  the  C-5  high  secu- 
rity section  at  his  own  request  because  of  his  alleged  fears  of  persons  in  the  general 
population.  His  testimony  was  of  significance  to  the  Court  in  that  it  corroborated 
the  allegation  brought  out  during  the  trial  that  it  was  common  practice  to  place 
mentally  ill  inmates  in  solitary  confinement. 

While  incarcerated  in  C-5  Breeden  witnessed,  in  a  manner  of  speaking,  the 
death  of  another  inmate,  one  Philip  Lassiter.  The  Court  find.s  that  in  late  August 
of  1970,  Lassiter  was  placed  in  a  meditation  cell  by  reason  of  the  fact  that  he  was 
mentally  disturbed  and  his  behavior  was  sometimes  uncontrollable.  Breeden, 
through  an  inmate  named  ^larsh  Whitney,  secured  copies  of  records  of  Lassiter's 
psychiatric  care  over  the  prior  three  years. 

Between  Augtist  25th  and  Lassiter's  death,  while  Lassiter  was  confined  to  a 
meditation  cell,  he  screamed  day  and  night  apparently  seeking  help.  Indicative  of 
Lassiter's  state  of  mind  was  that  on  that  day  he  plugged  the  commode  in  his 
cell  with  a  shirt,  causing  the  flooding  of  his  cell. 

Efforts  were  made  by  Breeden  to  bring  to  the  attention  of  the  prison  nurse  the 
records  he  had  secured  from  inmate  ^tVhitney.  On  August  27th  Breeden  spoke  to 
a  lieutenant  and  subsequently  gave  him  a  copy  of  what  purported  to  be  a  doctor's 
lettei-  diagnosing  Lassiter's  condition  as  chnmic  schizophrenia.  On  August  29th 
Breeden  wrote  to  Superintendent  R.  M.  Oliver  about  the  case. 

Lassiter  continued  to  scream  for  help  until  he  died  on  August  31st.  At  least 
four  inmates  in  nearby  ceils  corroborated  Breeden's  account  including  the  fact 
that  at  some  point,  which  the  Court  determines  to  be  approximately  August  26th, 
at  least  one  guard  had  an  altercation  v>'ith  Lassiter  concerning  a  food  tray,  during 
which  Lassiter.  if  not  the  guard,  landed  some  blow.s. 

It  should  be  noted  that  Superintendent  Oliver  said  that  Lassiter  had  been 
placed  in  solitary  confinement  at  his  own  request,  and  while  he  knew  that  the 
inmate  was  under  psychiatric  care,  he  never  received  reports  of  Lassiter's  alleged 
screaming. 

The  Court  finds  that  while  it  was  not  the  routine  practice  to  put  mentally  dis- 
turbed persons  in  solitary  cells,  they  were  occasionally  placed  there  for  w^nt  of 
other  space  pending  commitment  proceedings. 

EDWARD  R.  BELVIN 

The  prisoner,  Belvin.  a  person  with  a  sixth  grade  education,  had  lost  66  days 
good  time  for  alleged  attempted  escapes.  He  was  accorded  no  hearings  prior  to  the 
taking  of  his  good  time.  The  prison  administration  .simply  sent  him  a  "green 
slip"  revising  his  sentence.  As  a  consequence  of  these  sanctions,  66  days  were 
added  to  his  term. 

In  April.  1970.  Belvin  was  in  the  prison  hospital  for  treatment  of  a  nervous 
condition.  On  one  occasion  he  threatened  to  scream  if  he  was  not  given  a  shot 
which  he  felt  he  needed.  As  a  result  he  was  taken  to  a  meditation  cell  without 
a  hearing.  There  the  guards  restrained  him  by  handcufling  him  and  chaining 
his  body  to  the  cell  bars.  They  wrapped  tape  around  his  neck  and  secured  that 
to  the  bars  also.  Belvin  remained  in  this  po.sition  for  fourteen  hours  until  a  guard 
cut  him  down  at  4  :00  a.m.  Belvin  was  kept  nude  in  a  bare  meditation  cell  for 
seventeen  days  during  April.  His  clothing  was  taken  because  he  refused  to 
surrender  a  food  tray  to  guards. 
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Guards  in  the  penitentiary  have  had  the  authority  to  chain  a  violent  man 
until  recently ;  currently  it  can  be  done  only  at  the  Superintendent's  orders. 
Prison  policy,  however,  dictates  that  mentally  disturbed  inmates  not  be  so  treat- 
ed, but  rather  that  commitment  proceedings  be  begun  as  soon  as  possible.  It  is 
inexplicable  why  Belvin  was  placed  in  an  ordinary  punishment  cell  rather 
than  some  less  brutal  form  of  confinement.  He  had  reportedly  twice  attempted 
suicide  prior  to  this  episode,  yet  medical  supervision  appears  to  have  been  lax. 
The  decision  to  chain  him  was  made  by  guards,  without  the  prior  approval  of  any 
doctor,  yet  tliis  incident  did  not,  so  far  as  the  record  shows,  result  in  so  much 
as  a  reprimand  for  those  responsible. 

BARRY  CLINTON  JOHNSON 

Johnson,  a  prisoner  under  sentence  of  death,  was  placed  in  meditation  three 
times.  In  January,  1969,  he  spent  about  seven  days  in  meditation  for  complaining 
to  guards  and  arguing  about  officials'  treatment  of  money  .sent  to  him  at  the 
prison.  The  guards'  reports  recount  a  very  poor  attitude  in  making  requests 
and  nasty  remarks  about  personnel.  No  hearing  was  held ;  Johnson  gathered 
from  a  guard  that  his  complaints  about  his  money  were  cause  for  his  "jailing." 
Just  before  his  confinement,  Johnson  filed  a  complaint  in  this  Court  along  with 
one  Short  alleging  mistreatment  by  guards. 

The  second  time,  Johnson  was  reported  as  having  harassed  a  guard  when  he 
inquired  of  him  about  some  shirts  which  another  cori'ectional  officer  had 
promised  him.  The  week  before  he  had  been  shot  with  tear  gas  in  his  cell  and 
had  written  to  Philip  J.  Hirschkop,  an  attorney  in  his  case,  complaining  about 
the  incident.  He  also  encouraged  other  inmates  subjected  to  such  treatment  to 
write  Hirschkop.  Before  his  transfer  to  solitary,  Johnson  was  accorded  a  sem- 
blance of  a  hearing  in  that  he  was  taken  to  a  back  office  and  confronted  with  the 
charge  by  three  guards,  two  of  whom  were  officers.  The  allegedly  harassed  guard 
was  not  present  at  this  hearing  to  be  questioned.  The  guards  sent  him  to  medi- 
tation without  advising  him  of  the  length  of  his  stay. 

In  July,  1970,  .Johnson  was  sent  to  solitary  for  loud  talking,  although  the 
man  with  whom  he  allegedly  was  engaged  in  loud  talking  was  not  punished.  One 
guard.  Captain  Baker,  had  previously  threatened  to  punish  him  for  cursing 
other  guards.  Another,  Gibbs.  told  him  to  stop  complaining  to  courts  and  lawyers 
or  he  would  be  placed  in  solitary.  Johnson  was  taken  to  solitary  by  five  or  six 
guards  and  brought  the  next  morning  to  the  guards"  office.  There,  Gibbs  threat- 
ened to  cut  off  commissary  privileges,  hot  water,  and  coffee  if  he  did  not  cease 
his  complaints.  Others  accused  him  of  cursing  a  guard  ;  he  denied  it,  but  they 
refused  to  check  out  his  story.  Less  than  two  weeks  before  this  incident  Johnson 
had  written  a  complaint  letter  to  the  Governor  of  Virginia. 

When  he  was  taken  to  C-cell  solitary  the  third  time,  Johnson  was  punched  by 
Captain  Baker  with  a  tear  gas  gun  and  then,  at  Baker's  orders,  chained  to  the 
cell  bars.  This  endured  for  five  days.  His  waist  and  arms  were  secured  to  the 
bars  in  such  a  fashion  that  he  could  just  barely  recline.  He  was  not  released  in 
order  to  urinate  or  defecate. 

At  trial  there  was  no  cross-examination  of  this  witness. 

SAMUEL   ]\[ACKMAN 

Mackman,  a  fifteen-year  veteran  of  the  Richmond  penitentiary,  gave  accounts 
of  being  placed  in  solitary  and  losing  "good  time"  for  breaking  up  a  fight  and  for 
having  requested  his  prescribed  medicine.  On  October  31.  1968,  punishment 
report  has  it  that  Mackman  threatened  to  hit  a  guard,  one  Catron.  This  or-cur- 
red.  the  prisoner  .said,  after  Catron  shot  him  with  tear  gas  for  failing  to  eat. 

In  January  of  1969,  Mackman  lost  90  days  good  conduct  time  for  "yelling 
*  *  *  cursing  and  raising  hell."  He  spent  ten  days  in  meditation  and  received 
a  "green  slip''  extending  his  sentence  to  90  days.  Xo  hearing  was  held. 

When  the  authorities  concluded  that  Mackman  in  fact  had  only  sought  to 
break  up  a  fight,  they  restored  good  time  earlier  lost.  No  hearing  was  held  on  the 
charge,  however,  at  any  time. 

BERNARD    R.    BOWSER 

Inmate  Bowser,  serving  a  five  year  sentence,  has  lost  good  time  without  any 
hearing.  Tlie  Court  is  satisfied  that  Bowser,  on  being  placed  in  niPditation, 
was  cognizant  of  the  reason  for  it  as  well  as  the  reason  for  good  time  being  taken. 
The  Court  does  find  that  no  hearing.  In  at  least  several  instances,  was  held  with 
a  view  to  finding  the  facts. 
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The  same  situation  exists  as  to  the  witness  Robert  Powell  and  one  "Wiley 
A.  Rej'nolds,  another  State  Fai'm  prisoner  who,  although  he  did  receive  the  bene- 
fit of  one  or  more  hearings,  stated  the  accusing  guard  was  sometimes  not  pres- 
ent. The  Court  concludes  that  the  regulations  which  existed  frequently  only 
became  clear  when  one  was  punished  for  a  violation. 

WADE   EDMOND   THOMPSON 

Wade  Edmond  Thompson  testified  concerning  discipline  in  the  correctional 
field  units,  the  state  convict  road  force.  At  Field  Unit  No.  27,  he  was  placed  in 
solitary  confinement  three  times. 

The  first  time,  in  March  of  1969,  a  guard  complained  of  his  conduct  and  he 
was  brought  before  a  lieutenant,  acting  as  sui>erintendent.  The  complaining 
guard  and  a  state  highway  employee  were  present  as  well.  After  about  a 
week  Thompson  was  released  from  "jail"' ;  he  learned  sometime  later  that  the 
charge  had  been  insubordination. 

In  August,  1969,  Thompson,  feeling  unwell,  requested  to  see  a  doctor.  In- 
stead he  was  given  the  option  of  working  on  the  road  or  going  to  solitary.  He 
chose  the  latter. 

In  January  of  1970,  Thompson,  having  had  a  series  of  run-ins  with  one  particu- 
lar guard,  was  brought  before  the  Superintendent  on  the  latters  complaint. 
The  guard  stated  that  Thompson  had  used  profane  language :  another  verified 
this,  and  the  prisoner  was  sent  to  solitary  by  the  SuiJerintendent  without  an 
opportunity  to  state  his  side  of  the  case. 

On  his  request,  Thompson  was  transferred  to  Unit  Xo.  7  soon  thereafter.  At 
that  camp,  in  February  of  1970,  Thompson  and  a  number  of  others  refused  to 
woi"k  when  the  temperature  fell  to  eleven  degrees.  Thompson  was  called  into 
the  Superintendent's  office.  Re  told  that  official  that  he  would  not  work  in 
such  cold  weather,  as  he  understood  he  was  not  required  to  do,  under  applicable 
regulations.  He  was  ordered  to  solitary  confinement,  where  he  spent  twenty-four 
days,  without  a  disciplinary  hearing.  Some  weeks  after  his  release  he  learned 
that  he  had  lost  sixty  days'  good  time.  Conditions  in  "solitary"  were  extremely 
crowded;  from  four  to  seven  men  were  put  in  a  one-man  cell. 

Thompson  later  went  to  Field  Unit  Xo.  18,  from  which  he  escaped.  After  trial 
and  conviction  for  this  offense,  he  was  also  docked  eighty  days  of  good  time; 
no  hearing  was  held. 

This  witness  approached  the  Superintendent  of  Unit  18  to  request  another 
transfer,  stating  that  he  had  difficulty  living  under  the  regulations.  As  an  ex- 
ample, he  stated  that  a  guard  in  the  mess  hall  had  once  forcetl  another  prisoner 
to  eat  a  raw  sweet  potato.  In  response  to  this  complaint,  the  Superintendent 
ordered  Thompson  summarily  taken  to  solitary  confinement.  While  in  "jail," 
Thompson  complained  of  his  plight  in  a  letter  to  Philip  Hirschkop.  an  attorney. 
The  very  day  that  the  letter  was  mailed,  he  was  given  a  hearing  on  his  infrac- 
tion by  three  guards.  The  charge  was  '•agitating"  the  inmate  who  balked  at 
eating  raw  food.  In  fact.  Thompson  never  spoke  to  the  man,  nor  did  he  tell 
anyone  save  tlie  Superintendent  of  the  incident.  This  was  the  only  "hearing"  that 
Thompson  ever  was  granted  on  the  issue. 

STANLEY   DOUGLAS   POWELL 

Powel',  an  inmate  of  Correctional  Field  Unit  Xo.  4  for  six  months  prior  to  trial, 
stated  that  he  was  summarily  punished  for  allegedly  cursing  a  guard.  Two  days 
after  the  offense  he  was  taken  aside  by  that  guard,  Anderson,  and  one  other; 
the  latter  ordered  him  to  strip  naked.  Lieutenant  Anderson  thereupon  struck 
him  with  a  nightstick.  Powell  was  taken  to  a  doctor  some  time  later  and  his 
head  was  stitched  up.  The  same  day  he  was  taken  before  the  Superintendent 
and  ordered  into  solitary  confinement.  At  some  point  during  this  episode,  Powell 
wrote  his  brother  about  the  incident.  Anderson,  having  apparently  intercepted 
the  mail,  called  him  in  and  said  that  if  he  made  no  trouble  about  the  beating 
he  need  not  go  to  "jail."  Powell  spent  eighteen  days  in  solitary  confinement; 
he  never  had  a  hearing,  nor  was  he  given  reasons  for  his  punishment. 

The  guard.  Anderson,  testified  that  he  struck  Powell  only  after  being  attacked 
himself.  Cunningham  stated,  however,  that  it  is  the  policy  throughout  the  penal 
system  that  any  man  who  attacks  a  guard  loses  all  of  his  good  time.  This  did 
not  occur  in  Powell's  case.  The  Court  rejects  the  account  given  by  Lieutenant 
Anderson. 

99-996 — 7.3 9 
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THOMAS    JEFFERSOX 

Jefferson  grave  an  account  of  a  series  of  run-ins  with  autliorities  in  various 
field  units.  His  innocence  of  misconduct  may  be  and  indeed  is  open  to  question  ; 
neverttieless  the  procedures  follovi^ed  in  imposing  sanctions  is  not  seriously 
disputed. 

At  Field  Unit  16  he  was  sent  to  solitary  three  times  at  the  order  of  vari- 
ous guards  or  guard  ofiicers.  No  hearing  or  statement  of  reasons  was  offered. 
A  bread  and  water  diet  was  enforced  at  various  times. 

As  soon  as  he  was  transferred  to  Unit  2.  Jefferson  was  jailed  for  31  days  for 
misbehavior  without  a  hearing.  Following  an  argument  with  guards  in  the 
dinner  line.  Jefferson  was  committed  to  solitary  a  second  time.  The  guards  re- 
fused to  let  him  see  tlie  superintendent.  When  he  argued,  a  guard  shot  him  witli 
tear  gas  and  kicked  him,  although  he  did  not  resist.  Twice  again  that  day  he 
was  tear  gassed  in  his  cell.  This  jail  term  lasted  56  days,  during  which  Jef- 
ferson did  not  have  a  shower  nor  get  a  change  of  clothing.  In  addition,  he  lost 
between  sixty  and  ninety  days  of  good  time.  No  hearing  was  ever  held. 

Jefferson's  reputation  as  a  trouble  maker  accompanied  him  to  Field  Unit  4. 
Only  minutes  after  his  arrival  he  was  jailed  for  "misbehavior" — cursing  a 
guard.  Jefferson,  who  is  black,  says  this  occurred  when  a  white  guard  called  him 
"boy."  No  hearing  was  held  on  this  offense.  This  was  the  first  of  twenty-one 
terms  he  spent  in  "jail"  in  Unit  4.  His  offenses  included  refusing  to  work,  re- 
fusing to  work  in  cold  weather,  and  talking  to  civilians  on  the  highway.  For 
an  escape  attempt  he  lost  60  days'  good  time.  No  hearings  were  held  in  any  case, 
but  he  knew  generally  the  nature  of  his  alleged  offense  each  time  he  w^as 
punished. 

Superintendent  Honeycutt  of  Field  Unit  No.  2  wrote  to  D.  P.  Edwards,  Super- 
intendent of  the  Bureau  of  Correctional  Field  Units,  after  the  chow  line  affair, 
stating  that  he  intended  to  keep  Jefferson  in  a  solitary  cell  indefinitely  until 
his  attitude  toward  authority  changed  for  the  better.  Honeycutt  in  theory  had 
no  power  to  confine  a  man  more  than  thirty  days,  but  Edwards  made  no  objection. 

TIM    SCOTT 

Scott  witnessed  part  of  Jefferson's  chow  line  melee.  Jefferson  was  loud. 
Scott  says,  but  he  made  no  physical  threats,  nor  did  he  resist  physically.  An- 
other inmate  persuaded  him  to  submit  and  go  to  jail,  according  to  Scott's  testi- 
mony, which  the  Court  accepts. 

Scott  himself  is  an  adherent  of  the  Black  Muslim  faith.  As  part  of  his  re- 
ligion he  must  each  day  wash  the  exposed  parts  of  his  body.  At  Field  Unit 
2  he  was  committed  to  a  solitary  cell  when  he  was  discovered  washing  in  a 
basin  in  the  dormitory.  A  guard,  one  Wyatt,  directed  him  to  stop.  Scott  pro- 
tested that  he  v.-as  not  breaking  any  regulation,  but  continued  to  wash.  The 
guard  drew  up  a  charge  and  Scott  went  before  the  superintendent  the  next  day. 
That  official  confronted  him  with  "Wyatt's  charge  and  asked  why  he  had  not 
complied  with  the  guard's  order :  Scott  again  replied  that  rules  had  been 
I>osted  and  no  regulation  forbade  using  the  basin  in  the  evening.  He  was  sen- 
tenced to  seven  days  in  jail. 

At  Field  T'nit  11.  to  which  he  was  transferred.  Scott  at  one  point  asked  to 
see  a  doctor.  He  was  taken,  examined,  and  returned.  A  guard  lieutenant  then 
brought  him  some  medicine  wliich  had  been  prescribed  and  told  him  to  take 
it.  Another  inmate  told  him  that  the  "medicine"  was  suppositories,  not  to  be 
taken  orally  ;  Scott  had  received  no  instructions.  The  lieutenant  returned  and  dis- 
covered that  Scott  had  not  taken  the  medicine.  After  a  hearing  of  sorts  be- 
fore the  guards,  the  details  of  which  do  not  appear,  the  prisoner  was  taken  to 
another  camp  and  put  in  solitary  for  nineteen  days.  On  his  return  to  Camp  11 
he  was  notified  that  he  had  lost  30  days'  good  time  for  "misconduct."  Pie  asked 
the  superintendent  what  his  offense  was:  that  officer  said  that  Scott  had  asked 
to  see  the  doctor  when  there  was  nothing  wrong  with  him  and  then  refused  to  take 
his  prescribed  medicine.  Scott  infers  that  he  was  punished  because  only  a  few 
days  liefore  a  man  in  his  camp,  one  Page  Early,  had  died  while  begging  to  be 
allowed  to  see  a  doctor,  and  the  authorities  wanted  to  keep  tlie  matter  quiet.  In 
fact  the  superintendent  and  a  guard  told  other  inmates  that  if  they  tried  to  get 
word  of  Early's  death  out  of  the  institution  and  into  court  they  might  be  put 
in  solitary  or  lose  good  time. 

Scott's  Islamic  religion  threatened  to  bring  other  sanctions  upon  him.  A  guard 
sergeant  threatened  him  with  transfer  from  Camp  2  if  he  continued  to  prosely- 
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tize;  a  captain  directed  him  to  speak  to  no  more  than  one  Or  two  at  a  time.  Such 
restrictions  are  not  imposed  upon  conversations  on  other  topics,  nor  is  the  use 
of  the  washbasin  restricted  for  otliers  as  it  is  for  Scott.  Cunningham  himself  said 
that  by  Scott's  own  account  lie  had  committed  no  offense. 

GEOKGE     D.     CEPHAS 

Cephas  experienced  back  trouble  while  assigned  to  Field  Unit  No.  26  in  July  of 
irMJO.  The  camp  authorities  had  him  taken  to  two  doctors  on  three  different  occa- 
sions. One  of  these  told  a  guard  lieutenant  that  Cephas  should  not  be  assigned 
to  road  work ;  the  other  confirmed  that  he  needed  medication,  but  that  he  should 
work.  Some  days  after  his  last  examination.  Cephas  had  an  attack  of  pain  al- 
legedly so  severe  that  he  could  not  get  out  of  bed.  The  guard  captain  had  him 
shackled  and  moved  to  Camp  30.  where  he  spent  twenty-six  days  in  meditation.  At 
Camp  30  Cephas'  requests  to  see  a  doctor  were  denied.  After  his  "jail"  term  he 
was  returned  to  Camp  26  and  reassigned  to  road  work,  although  the  foreman 
apparently  allowed  him  to  do  light  work.  This  was  Cephas'  only  offense  in  prison, 

FREDDIE    LEE    COLLINS 

Collins,  who  has  spent  most  of  his  term  in  Correctional  Field  Unit  No.  2.  was 
placed  in  solitary  confinement  three  times  between  November  1969  and  April 
1970.  Each  time  the  charge  was  poor  or  unsatisfactory  work.  No  formal  hearing 
was  held.  Instead  he  was  simply  called  before  the  superintendent,  who  informed 
hira  that  his  guards  had  reported  Collins'  misconduct.  Collins  went  to  jail.  On 
one  occasion  the  superintendent  said  merely  that  "his  guards  don't  lie."  During 
one  tv,-enty-one  day  stay  Collins  lost  twelve  pounds. 

DAVID    LEON    BROOKS 

Brooks  also  was  committed  to  solitary  confinement  in  field  units  three  or  four 
times  without  a  prior  hearing.  At  one  time  in  October  1968,  he  lost  60  days  of 
good  time  and  was  jailed  for  allegedly  refusing  to  work.  During  one  period  of 
confinement  Brooks  was  kept  nude  in  his  cell  for  nine  days. 

CHARLES    LEE    MELTON 

Charles  Lee  Melton  had  a  substantial  record  of  infractions  at  Field  Units  2, 
31  and  7.  "Jail  punishment  reports"  indicate  that  in  most  cases  the  decision  to 
punish  was  made  by  a  two  or  three  man  board,  including  the  superintendent.  At 
Unit  31,  Melton  said,  he  was  usually  given  a  chance  to  explain  his  conduct  by 
Superintendent  Sumner. 

On  December  4.  1968,  according  to  the  defendants'  records,  Melton  was  jailed 
for  the  following  reason  : 

Offense :  When  E.  Phillips  #90872  was  put  in  solitary  he  said  might  as 
well  put  him  in. 
Melton  was  heard  on  this  "charge"  by  the  superintendent  alone.  Records  show 
that  he  was  not  released  until  March  12,  1969.  Until  February  12  he  received 
full  rations  only  every  third  day.  Meals  the  other  days  consisted  of  four  slices  of 
bread,  served  twice  each  day.  During  the  first  32  days  of  "jail"  a  window  was  left 
open  in  Melton's  cell  and  snow  fell  in  on  him. 

From  July  29,  1970,  through  September  1.5,  1970,  Melton  was  in  a  meditation 
cell  in  Camp  7 :  during  this  time  his  diet  was  bread  and  water  for  two  of  every 
three  days  and  his  weight  fell  from  160  to  140  pounds.. 

After  his  three  month  term  in  meditation  had  been  served  in  1969.  Melton  was 
transferred  to  the  penitentiary  where  he  was  notified  that  he  had  lost  all  his 
accumulated  good  time— over  twelve  months — for  refusing  to  work.  No  hearing 
was  held. 

Testimony  by  prison  administrators  illustrated  the  accuracy  of  Tolstoy's  ob- 
servations about  the  limits  of  bureaucratic  power.  A  specific  order  invariably 
deteriorates  in  content  as  it  travels  from  chief  to  sulwrdinates  on  the  line.  Higher 
prison  oflScials,  generally  speaking,  displayed  a  confident  perception  of  the  rules 
and  procedures  applicable  in  various  situations.  Lower  officers  who  in  fact  imple- 
ment the  rules  were,  however,  less  sure  about  the  regulations  governing  the 
prisoners'  conduct  and  their  own. 

[4.  5]  The  rule  for  years  has  been  that,  absent  claims  of  gross  violations  of 
fundamental  rights,  federal  courts  will  make  no  inquiry  into  the  manner  in 
which  state  prison  officials  manage  their  charges.  McCloskey  v.  Maryland,  337 
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F.2d  72  (4th  Cir.  1964).  It  is  not  difficult  to  discern  the  principal  rationales  for 
this  doctrine.  A  prisoner  after  all  is  presumed  to  have  been  justly  convicted  and 
sentenced ;  that  presumptively  valid  judgment  imposed  a  punishment  of  confine- 
ment under  certain  contemplated  conditions.  "Lawful  incarceration  brings  about 
the  necessary  withdravpal  or  limitation  of  many  privileges  and  rights,  a  retrac- 
tion justified  by  the  considerations  underlying  our  penal  system."  Price  v.  John- 
stone. .334  U.S.  266,  285,  68  S.Ct.  1049,  1060,  92  L.Ed.  1356  (1948) .  This  is  not  to  say 
that  prisoners  possess  no  further  rights  to  be  infringed  or  liberties  to  be  taken. 
Hovt^ever,  while  confined,  their  fate  is  by  law  in  the  hands  of  administrators  whose 
acts,  like  those  of  most  administrative  decision-makers,  may  be  presumed  legal. 
[6,  7]  Furthermore,  coxirts  have,  perhaps  implicitly,  honored  the  theory  of  crim- 
inal punishment  that  holds  that  men  who  have  been  found  guilty  of  violations  of 
criminal  laws  may  be  utilized,  so  to  speak,  by  society  for  ends  related  to  the 
general  welfare,  such  as  the  deterrence  of  similar  acts  by  others  and  the  altera- 
tion of  their  own  patterns  of  behavior.  Criminal  activity,  it  is  thought,  once 
proved  by  legal  procedure.s,  fairly  works  a  forfeiture  of  any  rights  the  curtailment 
of  which  may  be  necessary  in  pursuit  rf  these  ends,  such  as  the  right  of  privacy, 
association,  travel,  and  choice  of  occupation.  Because  federal  courts  have  c(;n- 
sidered  themselves  both  lacking  in  the  authority  to  dictate  those  uses  to  which 
society  may  put  convicts  and  without  the  specialized  knowledge  to  test  the  ne- 
cessity of  losing  certain  liberties  to  accomplish  various  goals,  they  have  not  gen- 
erally questioned  such  deprivations.  Even  now  no  court  has  required  that  states 
adapt  their  penal  system  to  the  goal  of  rehabilitation. 

[S]  Moreover,  in  a  society  concededly  subject  to  increasing  legal  regulations, 
prisoners  more  than  any  others  are  subjected  to  state  control.  State  officials 
govern  inmates'  lives  by  a  series  of  decisions  on  an  hourly,  indeed  continual,  basis. 
Many  of  their  decisions  may  be  subject  to  more  than  colorable  constitutional  at- 
tack' If  each  is  to  be  subject  for  federal  examination  of  a  plenary  sort,  the 
energy  and  time  of  the  federal  judiciary  and  of  state  penal  officials  would  be 
diverted  to  an  inordinate  extent.  Even  if  the  law  permitted  many  such  matters 
to  be  determined  without  the  taking  of  testimony,  little  if  any  saving  in  time 
would  be  accomplished.  Concerns  of  judicial  efficiency  must  be  among  the  reasons 
which  cause  courts  to  pause  in  considering  whether  Congress  intended  federal 
civil  rights  jurisdiction  to  extend  ov^r  such  claims.  See  Sostre  v.  McGinnis.  442 
F.2d  178  (2d  Cir.  1971)  ;  Weddie  v.  Director,  Patuxent  Institution,  436  F.2d  342 
(4th  Cir.  1970). 

[9]  Nevertheless,  whether  detention  should  be  imposed  at  all  has  always 
been  matters  for  federal  review.  In  consequence  any  substantial  restriction  up- 
on access  to  a  federal  forum  for  examination  of  the  legality  of  confinement  has 
been  barred  as  well.  See,  e.q.,  .Johnson  v.  Avery,  393  U.S.  483,  S9  S.Ct.  747. 
21  L.Ed.2d  718  (1969)  ;  McDonough  v.  Director  of  Patuxent,  429  F.2d  1189 
(4th  Cir.  1970). 

[10]  Recent  caselaw  too  supports  inquiry  into  prison  administrators'  re- 
striction of  constitutional  rights  other  than  that  of  liberty  itself. 

There  is  no  doubt  that  discipline  and  administration  of  state  detention  fa- 
cilities are  state  functions.  They  are  subject  to  federal  authority  only  where 
paramount  federal  constitutional  or  statutory  rights  supervene.  It  is  clear 
however,  that  in  instances  where  state  regulations  applicable  to  inmates  of  prison 
facilities  conflict  with  such  rights,  the  regulations  may  be  invalidated.  Johnson 
V.  Avery,  mpra,  393  U.S.  486,  89  S.Ct.,  749. 

Prior  to  Johnson  and  since,  federal  courts  have  directed  state  and  federal 
penal  officials  to  honor  convicts'  claims  to  religious  freedom,  freedom  of  speech 
and  association,  and  freedom  from  racial  classification.  See,  e.g..  Brown  v. 
Pevton.  437  F.2d  1228  (4th  Cir.  1971)  ;  Carothers  v.  Follette.  314  F.Supp.  1014 
f  S.D.N. Y.l 970 )  ;  Lee  v.  Washington,  390  U.S.  333.  88  S.Ct.  994,  19  L.Ed.2d 
1212  (10G8).  The  reasoning  supporting  such  intervention  must  be  tliat  the  pris- 
on authorities  have  shown  no  compelling  need  to  suppress  these  rights.  Plainly 
stated,  they  have  not  shown  such  remarkable  success  in  achieving  any  conceivable 
valid  penolo.arical  end  by  means  which  entail  the  abridgment  of  these  constitu- 
tional euarnntees  as  might  make  their  denial  seem  worthwhile.  Cf.  In  re  Gault, 
387  U.S.  1,  87  S.Ct.  1428,  18  L.Ed.2d  527  (1967). 

[11]  Courts  have  also  intervened  when  sentences  are  administered  in  a  manner 
thnt  seems  unintended  and  unauthorized  by  the  convicting  court.  Relief  is  justi- 
fiable in  some  cases  on  the  fairly  basic  rationale  that  to  extend  or  augment 
punishment  beyond  that  imposed  by  a  state  court  is  to  penalize  without  due 
process.  A  valid  state  judgment  affords  no  license  to  exceed  its  terms.  Perkins 
V.  Peyton,  369  F.2d  590  (4th  Cir.  1966). 
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[12]  Inquiry  into  the  administration  of  sentences  has  also  been  promoted 
by  the  trend  elsewhere  in  law  to  reject  the  so-called  right-privilege  distinction. 
Although  state  law  may  authorize  the  grant  or  withdrawal  of  certain  benefits 
during  incarceration,  and  state  authorities  may  be  taken,  in  sentencing,  to  con- 
template the  administration  of  their  judgments  in  conformity  with  state  law, 
still  the  federal  Constitution  circumscribes  governmental  power  to  withhold  such 
benefits  arbitrarily  or  discriminatorily. 

Finally,  penal  authorities  have  been  constrained  to  refrain  from  punishment 
deemed  cruel  and  unusual  in  situations  where  some  other  penalty  might  legally 
be  imposed.  Some  courts  have,  further,  held  that  any  penalty  at  all  for  an  act 
which  could  not  legally  be  a  violation  amounts  to  cruel  and  unusual  punish- 
ment. Carothers  v.  Follette,  supra,  314  F.Supp.  1026. 

[13-15]  Rejection  of  the  right-privilege  distinction  as  a  sterile  form  of 
words  has  likewise  cast  doubt  upon  the  logical  difference  between  deprivations 
constituting  "punishment"  and  those  presented  as  techniques  for  the  mainte- 
nance of  "control"  or  "security."  Presumably  the  consequence  of  labeling  a 
deprivation  a  matter  of  control  is  that  it  may  be  imposed  without  procedural 
preliminaries.  The  distinction  is  unpersuasive.  Substantial  deprivations  of  rights 
even  in  matters  called  civil  where  no  misconduct  is  alleged  have  not  been 
permitted  without  due  process.  Reasons  of  security  may  justify  restrictive  con- 
finement, but  that  is  not  to  say  that  such  needs  may  be  determined  arbitrarily 
or  without  appropriate  procedures.  In  an  obvious  sense,  too,  any  treatment 
to  which  a  prisoner  is  exposed  is  a  form  of  punishment  and  subject  to  eighth 
amendment  standards.  This  is  not  to  say,  though,  that  prison  oflScials  may 
not  treat  their  charges  as  individuals.  Deprivation  of  benefits  of  various  sorts 
may  be  used  so  long  as  they  are  related  to  some  valid  penal  objective  and 
substantial  deprivations  are  administered  with  due  process.  "Security"  or  "re- 
habilitation" are  not  shibboleths  to  justify  any  treatment.  Still  courts  must  keep 
in  mind  that  a  recognized  valid  object  of  imprisonment  is  not  just  to  separate 
and  house  prisoners  but  to  change  them.  When  it  is  asserted  that  certain  disabili- 
ties must  be  imposed  to  these  ends,  courts  may  still  inquire  as  to  the  actuality  of 
a  relation  between  means  and  end.  The  test  of  necessity  will,  as  mentioned 
above,  be  more  stringent  when  a  deprivation  of  a  fundamental  constitutional  right 
is  involved.  When  ofiicials  assert  lack  of  funds  needed  to  achieve  their  goals 
by  means  which  would  not  infringe  constitutional  rights,  moreover,  the  attempted 
justification  will  usually  fail.  Hamilton  v.  Love,  32S  F.Supp.  1182  (E.D.  Ark. 
1971). 

[16]  Extensive  evidence  was  presented  and  detailed  factfindings  have  been 
made  for  the  reason  that  the  plaintiffs  contend,  and  the  Court  has  concluded, 
that  the  constitutional  violations  of  which  they  complain  are  not  isolated 
deviations  from  normal  practice  but  rather  indicated  traditional  procedures 
in  the  state  penal  system.  When  such  a  showing  is  made  it  is  the  Court's  duty 
not  solely  to  amend  so  far  as  possible  the  defaults  of  the  past  but  to  prevent 
their  likely  recurrence  in  the  future. 

The  Court,  at  trial,  granted  counsel  a  certain  amount  of  leeway  in  presenting 
evidence ;  as  a  result  the  record  runs  at  some  points  far  afield  into  issues  not 
strictly  of  constitutional  scope.  For  this  reason  it  bears  examination  not  only 
by  lawyers  but  by  any  ofiicials  of  our  state  government  concerned  to  provide  a 
penal  system  better,  perhaps,  than  required  by  minimum  constitutional  guaranties. 

One  problem  raised  and  not  resolved  by  a  study  of  the  cold  record,  the  credi- 
bility of  much  of  the  testimony,  pervades  this  case  as  it  has  few  others 
In  this  Court's  experience.  Witnesses  drawn  from  a  society  of  convicts  as  a 
rule  may  not  have  so  refined  a  regard  for  the  value  of  truth  as  most  citizens. 
All  of  the  unreliable  testimony  in  the  case  has  not,  however,  come  from  mem- 
bers of  the  plaintiff  class.  Custodial  personnel  live  with  their  charges  in  a 
climate  of  intimate  tension ;  it  would  be  surprising  indeed  if  an  exchange  of 
standards  and  values  did  not  take  place  between  them.  Prison  administrators 
too,  perhaps  understandably,  may  develop  a  self-protective  instinct  that  mani- 
fests itself  in  a  tendency  to  preserve  and  fall  back  on  the  written  record  of 
propriety,  although  it  may  not  reflect  reality.  These  observations  must  lead 
this  Court,  and  anyone  else  concerned  with  maintaining  fairness  in  the  opera- 
tion of  our  penal  system,  to  conclude  that  the  fairest  rules  must  fail  to  fulfill 
that  goal  if  they  are  not  administered  by  fair-minded  and  intellectually  capable 
men.  The  work  of  custodial  personnel  is  such  as  to  frequently  try  the  patience 
of  Job.  Nevertheless,  the  daily  administration  of  rules  for  conduct  of  an  ad- 
mittedly different  society  requires  not  only  firmness  but  awareness  of  the  pur- 
pose of  incarceration. 
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The  proof  sho\A's  three  general  classes  of  constitutional  deprivation,  each  a  sub- 
ject for  injunctive  relief.  Discipline  has  been  imposed  for  the  wronj?  reasons.  It 
has  been  imposed  in  cases  of  what  may  have  been  validly  punishable  misconduct, 
but  without  the  requisites  of  procedural  diae  process.  And,  punishment  of  a  sort 
that  the  Constitution  bars  in  any  event  has  been  imposed. 

[17]  Just  as  the  cruel  and  unusual  punishment  clause  restrains  the  judiciary 
and  the  legislature,  Ralph  v.  Warden,  438  F.2d  786  (4th  Cir.  1!>70),  reh.  denied, 
]Marcli  1,  1971,  so  also  it  limits  the  discretion  of  administrators.  The  evidence 
here  shows  that  these  limits  have  been  exceeded. 

[IS]  In  gauging  the  compliance  of  Virginia  officials  with  this  constitutional 
command,  ithe  Court  has  not  found  it  necessary  to  explore  deeply  the  question 
whether  a  practice  in  issue  constitutes  a  punishment.  Compare  Trop  v.  Dulles, 
3.56  U.S.  86,  78  S.  Ct.  590.  2  L.Ed.  2d  630  (19.iS).  As  noted  above,  in  an  obvious 
.sense  any  term  of  incarceration,  with  all  of  its  incidents,  constitutes  a  penalty. 
The  ])uriioses  of  the  eighth  amendment  might  best  be  served  by  treating  the 
preliminary  issue  as  thus  i-esolved.  Any  treatment  imposed  upon  the  convict 
would  then  be  tested  by  the  cruel  and  unusual  standard.  See,  e.  (].,  Holt  v.  Sarver, 
309  F.Supp.  362  (E.D.  Ark.1971),  aff'd  442  F.2d  304  (8th  Cir.  1971).  A  depriva- 
tion imposed  for  purposes  not  of  deterring  misconduct  in  the  institution  but 
instead  for  some  nonpunitive  end,  such  as  disabling  a  man  from  injuring  him- 
self or  property,  or  for  no  specific  puri^ose  at  all,  might  nonetheless  be  unconsti- 
tutional. A  defect  in  that  approach  taken  alone  is  that  it  tends  to  obscure  the 
issue  of  disproportion  between  offense  and  penalty — a  valid  eighth  amendment 
inquiry — when  a  deprivation  has  concededly  been  imposed  as  a  consequence  of 
past  misconduct  within  the  prison  and  for  the  end  of  deterrence  and  example. 
A  prisoner  is  both  a  participant  in  society  as  a  whole  and  a  member  of  the 
smaller  penal  community,  a  relatively  closed  society  subject  to  a  separate  set 
of  rules.  The  cruel  and  unusual  test  may  validly  be  applied,  in  effect,  on  both 
levels  to  intraprison  discipline. 

Courts  have  not  articulated  detailed  standards  establishing  what  penalties  are 
cruel  and  unusual.  It  is  recognized  that  standards  may  change.  Indeed  it  is 
hoped  that  they  will : 

The  basic  concept  underlying  the  Eighth  Amendment  is  nothing  less  than  the 
dignity  of  man.  *  *  *  The  Amendment  must  draw  its  meaning  from  the  evolving 
.standards  of  decencv  that  mark  the  progress  of  a  maturing  society.  Trop  v. 
Dulles.  .<?wprff,  356  U.S.  100-101,  78  S.Ct.  598. 

The  provision,  some  have  suggested,  may  be  violated  by  the  imposition  of  a 
penalty  that  is  excessive  in  comparison  with  prevailing  practice  disproportionate 
with  the  gravity  of  the  crime,  or  greater  than  is  necessary  to  achieve  the  per- 
missible aims  of  punishment.  Rudolph  v.  Alabama.  375  U.S.  889.  84  S.Ct.  155,  11 
L.Ed.2d  119  (1963)  (Goldberg.  J.,  dissenting  from  denial  of  certiorari).  It  is 
cruel  and  unusual,  furthermore,  to  impose  any  punishment  whatsoever  upon  an 
individual  guiltv  of  no  harmful  act  but  solelv  possessed  of  an  incriminating  con- 
dition. Rol»inson  v.  California.  370  U.S.  660.  82  S.Ct.  1417,  8  L.Ed.2d  758  (1962). 
A  penalty  may  likewise  violate  the  clause  even  though  it  consists  only  of  ex- 
posing an  individual  to  a  high  probability  of  suffering  grievous  injury.  Cruelty 
exists  for  example  in  imi)Osing  on  a  man  the  anguish  of  continued  uncertainty  as 
to  his  fate,  with  knowledge  that  severe  consequences  may  l)efall  him  for  unfore- 
seeable reasons  against  which  he  is  powerless  to  protect  himself : 

This  punishment  is  offensive  to  cardinal  princiiiles  for  which  the  Cnnsti*'u- 
tion  stands.  It  subjects  the  individual  to  a  fate  of  ever-increasing  fear  and  dis- 
tress. He  knows  not  what  discriminations  may  be  established  against  him,  what 
proscriptions  may  be  directed  against  him  and  when  and  for  what  cause  his 
existence  in  his  native  land  may  be  terminated.  *  *  *  It  is  no  answer  to  suggest 
that  all  the  disastrous  consequences  of  this  fate  may  not  be  brought  to  bear  on  a 
stateless  person.  The  threat  makes  the  punishment  obnoxious.  Trop  v.  Dulles. 
mwn.  356  U.S.  102,  78  S.Ct.  590,  598 ;  See  also.  Holt  v.  Sarver,  svpra,  309  F.  Supp, 
372-373. 

Our  own  Court  of  Apneals  has  stated  that  lawful  incarceration  must  not  in- 
clude exposure  of  the  prisoner  to  the  risk  of  arbitrary  and  capricious  action 
Landman  v.  Pevton    370  F.2d  135.  141    (4th  Cir.  1965),  cert,  denied  388  U.S. 
920.  97  S.Ct.  2142  18  L.Ed.2d  1367  (1967). 

Although  most  of  the  administrators  who  testified  in  this  case  stated  that  the 
imposition  of  a  bread  and  water  diet  is  now  extremely  rare,  the  issue  is  not  moot 
nor  unsuitable  for  injunctive  relief.  The  director  still  retains  the  power  to 
approve  bread  and  water,  and  in  the  past  he  has  done  so  on  application  by  sub- 
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ordinates.  Moreover,  subordinates  have  on  their  own  initiative  used  the  practice 
without  approval  in  the  past. 

I'.read  and  water  provides  a  daily  intake  of  only  700  calories,  whereas  sedentary 
men  on  the  average  need  2000  calories  or  more  to  maintain  continued  health. 
Evidence  is  not  presented  on  the  other  nutritional  shortcomings  of  a  bread 
diet  but  it  does  no  violence  to  doctrine  of  judicial  notice  to  remark  that  vitamin, 
prot«in,  and  mineral  content  is  probably  deficient  as  well.  The  purpose  and 
intended  effect  of  such  a  diet  is  to  discipline  a  recalcitrant  by  debilitating  him 
physically.  Without  food,  his  strength  and  mental  alertness  begin  to  decline 
immediately.  It  is  a  telling  reminder  too  that  prison  authorities  enjoy  complete 
control  over  all  sources  of  pleasure,  comfort,  and  basic  needs.  Moreover,  the 
pains  of  hunger  constitute  a  dull,  prolonged  sort  of  corporal  punishment.  That 
marked  physical  effects  ensue  is  evident  from  the  numerous  instances  of  sub- 
stantial weight  loss  during  solitary  confinement. 

Even  the  Superintendent  of  the  Virginia  State  Farm,  one  of  whose  foremost 
concerns  and  rightly  so,  must  be  the  safe  confinement  of  dangerous  men,  has 
not  found  it  necessary  to  use  bread  and  water  in  his  memory.  Other  oflBcials 
reiwrt  a  vei-y  rare  use  of  the  tactic.  A  current  manual  on  prison  practices  strongly 
dis:ipproves  any  disciplinary  diet  which  impairs  health.  American  Correctional 
Association,  Manual  of  Correctional  Standards  (hereinafter  A.C.A.  Manual), 
417  {im6). 

[!!)]  The  practice  is  therefore  both  general  disapproved  and  obsolescent  even 
within  this  penal  .system.  It  is  not  seriously  defended  as  essential  to  security. 
It  amounts  therefore  to  an  unnecessary  infliction  of  pain.  Furthermore,  as  a  tech- 
]ii(iue  designed  to  break  a  man's  spirit  not  just  by  denial  of  physical  comforts 
but  of  necessities,  to  the  end  that  his  powers  of  resistance  diminish,  the  bread 
and  water  diet  is  inconsistent  with  current  minimum  standards  of  respect  for 
human  dignity.  The  Court  has  no  difficulty  in  determining  that  it  is  a  violation 
of  the  eighth  amendment.  .Tackson  v.  Bishop,  404  F.2d  571  (8th  Cir.  1968)  ;  Wright 
V.  McMann,  321  F.Supp.  127  ( N.D.N. Y  1970) 

[20]  Likewise,  to  restrain  or  control  misbehavior  by  placing  an  inmate  in 
chains  or  handcuffs  in  his  cell  is  unconstitutionally  excessive.  The  evidence 
showed  that  in  Belvin's  case  this  practice  left  him  with  permanent  scars,  and 
in  his  case  and  that  of  Johnson  it  caused  lack  of  sleep  and  prolonged  physical 
pain.  Neither  man  was  released  to  respond  to  a  call  of  nature  nor  could 
they  eat.  Further  details  are  not  necessary  in  order  to  reveal  that  it  constituted 
physical  torture. 

Corporal  punishment  should  never  be  used  under  any  circumstances.  This 
includes  such  practices  as  *  *  *  handcuflSng  to  cell  doors  or  posts,  shackling  as  to 
enforce  cramped  position  or  to  cut  off  circulation  *  *  *  deprivation  of  sufficient 
light,  ventilation,  food  or  exercise  to  maintain  physical  and  mental  health 
forcing  a  prisoner  to  remain  awake  until  he  is  mentally  exhausted,  etc.  *  *  * 

*  *  *  The  regulations  of  well-run  prisons  usually  provide,  in  effect,  that  force 
may  be  used  only  tchen  necessary  to  protect  one's  self  or  others  from  injury,  or  to 
prevent  escape,  or  serious  injury  to  property.  A.C.A.  Manual,  supra,  417  (italics 
original ) . 

Cori)oral  punishment  of  this  variety  is  outmoded  and  inhuman.  The  Consti- 
tution forbids  it.  and  this  Court  shall  enforce  that  ban.  It  is  not  contended  that 
a  man  in  a  locked  solitary  cell  cannot  be  kept  from  escaping,  injuring  others,  or 
destroying  things  of  value.  The  only  justification  for  the  policy  is  to  prevent 
self-injury.  (Ironically,  Belvin  seems  to  have  been  .seriously  cut  by  his  "protec- 
tive"' chains,  either  despite  or  on  account  of  his  own  efforts).  The  Court  simply 
cannot,  conceive  that  no  less  drastic  means  can  achieve  that  legitimate  end.  The 
extent  of  the  constitutional  guai'anty  is  not  fixed  by  the  administrators'  budget 
or  imagination.  .Jackson  v.  Bishop,  supra.  404  F.2d  580.  Here  the  evidence  .shows 
that  Belvin's  fetters  were  put  on  without  medical  approval.  A  doctor,  if  called 
on  for  a  recommendation,  might  well  have  prescribed  some  form  of  drug  treat- 
ment. Only  recently  have  penitentiary  officials  sought  to  borrow  some  strait 
jackets  for  such  emergencies.  Indeed  to  a  great  extent  the  control  of  violent 
inmates  has  been  left  in  the  hands  of  guard  personnel,  who  call  to  their  superiors' 
attention  incidents  such  as  Belvin's  experience  only  after  the  fact  by  brief  writ- 
ten reports.  Thus  efforts  to  explore  alternative  treatment  methods  have  not  been 
exhausted :  indeed  they  have  hardly  been  commenced.  On  this  showing  the  prac- 
tice of  fettering  inmates  in  closed  cells  is  both  cruel  and  unnecessarily  so. 

[21,  22]  The  practices  of  taking  inmates'  clothing  while  in  solitary  and  keep- 
ing them  in  unheated  cells    with  open  windows  in  the  winter  have  been  dis- 
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approved  in  Wright  v.  McMann,  supra.  Such  penalties,  which  work  to  degrade 
an  inmate  by  denying  liim  any  of  the  sources  of  liuman  dignity  and  imperil  his 
health  as  well,  are  cruel  and  unusual.  The  Court  recognizes,  as  pointed  out  by 
the  prison  authorities,  that  recalcitrant  inmates  may  well,  and  undoubtedly  do, 
break  windows  deliberately — nevertheless  this  conduct  can  surely  be  punished  by 
a  method  less  likely  to  endanger  the  health  of  the  inmate.  See  also,  Anderson  v. 
Nosser,  438  F.2d  183  (5th  Cir.  1971).  The  Court  will  permit  an  inmate  to  be 
kept  nude  in  his  cell  only  when  a  doctor  states  in  writing  that  the  inmate's 
health  will  not  thereby  be  affected  and  that  the  inmate  presents  a  substantial 
risk  of  injuring  himself  if  given  garments. 

[23]  The  instances  of  chaining,  denial  of  clothing,  and  exposure  to  cold  have, 
on  the  evidence,  not  been  everyday  occurrences.  New  regulations  in  Guideline  800 
also  purport  to  outlaw  some  of  these  practices.  Nevertheless  injunctive  relief 
seems  appropriate  for  the  reason  that  in  the  past  punishments  of  this  sort  have 
been  inflicted  by  guards  acting  alone.  Administrators,  in  other  words,  have  not 
been  in  complete  control  of  their  subordinates.  There  is  no  particular  reason  to 
believe  that  this  situation  is  being  remedied.  See  Landman  v.  Peyton,  supra. 
Only  injunctive  relief  will  adequately  protect  the  plaintiff  class. 

[24]  On  occasion  px'isoners  in  solitary  confinement  have  been  deprived  of 
their  mattresses  and  blankets  as  punishment  for  misconduct.  The  new  guidelines 
authorize  this  to  be  done  to  punish  ''destructive  behavior."  In  the  past  this  has 
been  done  for  such  offenses  as  noise-making,  as  in  Moon's  case.  The  penalty  is 
undoubtedly  harsh,  but  the  Court  is  not  persuaded  that  it  is  cruel  and  unusual. 
There  is  no  evidence  that  it  had  a  substantial  effect  upon  anyone's  health.  If 
the  cell  is  otherwise  dean,  and  well  heated,  and  the  prisoner  keeps  his  clothing, 
it  should  not  be  detrimental.  Other  cases  holding  solitary  confinement,  which 
included  a  denial  of  bedding,  cruel  and  unusual  generally  included  the  element 
of  unsanitary  conditions.  See  Wright  v.  McMann.  supra,  321  F.Supp.  at  139-141; 
Knuckles  v.  Prasse.  302  F.Supn.  1036,  1061-10(i2  (E.D.Pa.l969)  ;  Hancock  v. 
Avery,  301  F.Supp.  786,  792  (M.D.Tenn.l969)  ;  Jordan  v.  Fitzharris,  257  F.Supp. 
674  (N.D.Calif. 1966). 

[25]  The  practice  of  crowding  several  men  into  a  single  "solitary"  cell,  how- 
ever, must  be  condemned.  Wade  Edmond  Thompson  was  held  for  twenty-four 
da.vs  in  a  meditation  cell  at  Field  Unit  No.  7.  When  first  "jailed."  he  was  put 
in  a  one-man  cell  with  six  or  seven  others.  All  had  apparently  refused  to  work 
in  cold  weather,  but  there  is  no  evidence  that  any  threatened  violence.  Thompson 
w^as  taken  briefly  to  a  solitary  cell  at  another  camp,  but  then  for  some  reason 
he  was  returned  to  Unit  7  and  kei)t  for  a  further  two  weeks  in  a  cell  with 
three  other  men.  Three  men  slept  on  two  mattresses,  and  the  fourth  slept  in 
one  corner  with  his  feet  stretched  over  the  others.  They  were  also  denied  the 
usual  Bible  to  read.  Several  administrators  stated  that  more  than  one  man 
should  be  put  into  a  solitary  cell  only  if  emergency  conditions  required  it.  In 
Thompson's  case,  however,  no  such  justification  is  shown.  Clearly  if  a  number 
of  men  had  earned  a  term  in  meditation,  the  authorities  had  the  capacity  to 
distribute  them  among  various  penal  units.  The  crowding  is  thus  shown  unnec- 
essai-y  and  takes  on  a  vindictive  aspect. 

[26]  Cases  involving  overcrowding  in  prison  cells  have  generally  included 
aggravating  conditions  such  as  denial  of  clothing,  unhygienic  conditions,  and 
other  abuses.  Anderson  v.  Nosser,  supra:  Knuckles  v.  Prasse,  supra.  Here 
there  is  no  sign  that  health  was  in  fact  jeopardized.  Anderson  and  KnurJxles 
concerned  conditions  that  prevailed  for  less  than  three  days.  Four  men  here 
were  penned  like  animals  in  a  small  cell,  designed  for  one,  for  fourteen  days 
without  respite.  Lack  of  space  made  sleeping  very  difficult.  If  confined  men 
retain  any  claim  at  all  to  human  dignity,  they  camiot  be  needlessly  so  dealt  with 
for  such  long  periods  of  time.  The  system's  new  guidelines  provide  that  super- 
intendents shall  "proceed  to  alleviate  [excess  occupancy]  as  promptly  as  pos- 
sible." Again,  in  view  of  the  system's  past  difficulties  in  .securing  compliance  with 
its  regulations  at  lower  levels,  the  Court  shall  enjoin  extended,  unnecessary 
confinement  in  solitary  cells  of  more  men  than  the  cell  was  meant  to  hold. 

[27,  28]  Tear  gas  has  also  been  used  to  silence  noisy,  misbehaving  men  while 
confined  to  their  cells.  Thomas  Jefferson  was  gassed  three  time.s.  and  others  have 
been  gassed  in  their  cells  at  the  penitentiary.  The  problem  of  dealing  with  con- 
victs who  persist  in  disturbing  entire  cell  blocks  and  inciting  others  to  join  in 
the  disorder  is  a  real  one.  The  Court  has  not  found  any  instances  of  gassing  men 
in  cells  who  were  not  currently  disruptive.  Yet  the  use  of  gas  to  disable  a  man 
physically  who  poses  no  present  phvsical  threat  constitutes  a  form  of  corporal 
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punishment,  the  use  of  which  in  such  a  situation  is  generally  disapproved. 
Uiidoubtediy  it  is  effective,  but  it  is  painful,  and  its  abuse  is  difficult  to  forestall. 
The  problem  appears  to  arise  because  there  appears  to  be  no  way  to  isolate  a 
misbehaving  inmate  to  an  area  where  his  rantings  will  not  disturb  anyone.  This 
difficulty  is,  however,  one  of  the  systems  own  creation.  If  chaining  a  man  to 
his  bars,  punishing  him  with  a  strap,  and  other  corporal  punishment  should  be 
enjoined,  Jackson  v.  Bishop,  supra,  this  Court  cannot  make  a  principled  distinc- 
tion which  would  permit  the  use  of  tear  gas  to  punish  or  control  the  non- 
threatening  inmate. 

[29]  There  was  evidence,  furthermore,  that  some  inmates  were  not  permitted 
to  shower  during  extended  stays  in  solitary.  Relief  on  this  score  will  be  denied 
because  there  is  no  proof  that  at  such  times  they  were  also  denied  the  necessary 
sanitary  items  so  that  they  might  wash  in  their  cells. 

The  Court  would  not  enter  upon  a  review  of  the  procedural  aspects  of  prison 
discipline  were  there  a  lack  of  evidence  in  this  case  that  discipline  had  been 
imposed  upon  men  guilty  of  no  infraction.  Unfortunately,  there  is  credible  evi- 
dence to  the  contra.  Many  of  the  prisoner  witnesses,  who  testified  that  they  were 
placed  in  solitary  cells  or  lost  certain  privileges,  readily  admitted  that  they 
had  disrupted  legitimate  prison  functions.  Others,  however,  just  as  plainly  were 
penalized  for  communicating  with  courts  or  lawyers  in  a  fashion  that  might  not 
be  punished,  for  protected  litigation  activities,  for  offenses  that  simply  had  not 
occurred,  or  on  the  basis  of  unfounded  suspicion.  In  other  cases  the  reasons  men 
were  punished  cannot  be  determined  with  certainty  :  had  more  explicit  procedural 
directions  been  followed  in  such  cases  there  might  well  be  no  question  now. 
These  factors  distinguish  this  case  from  Sostre  v.  McGinnis,  supra,  where  the 
evidence  did  not  disclose  a  pattern  of  due  process  violations,  and  from  such 
cases  as  Burns  v.  Swenson,  430  F.2d  771  (8th  Cir.  1970),  and  Courtney  v.  Bishop, 
409  F.2d  1185  (8th  Cir.  1969),  where  procedural  faults  did  not  work  to  deny- 
any  fundamental  rights. 

Still,  matter  for  preliminary  inquiry  is  whether  this  Court  ought  to  consider 
any  claim  of  unlawful  denial  of  good  time  credit  prior  to  the  exhaustion  of  state 
court  remedies.  The  general  rule  is  that  the  1871  Civil  Rights  Act,  42  U.S.O. 
§  1983,  will  not  serve  as  a  substitute  for  the  federal  habeas  corpus  remedy,  such 
that  one  might  avoid  the  exhaustion  requirement  by  invoking  the  former. 
Rodriguez  v.  McGinnis,  451  F.2d  730  (2d  Cir.  1971).  So  stated,  the  rule  begs  the 
question  :  When  must  a  claim  be  presented  in  habeas  ? 

Recent  caselaw  has  expanded  the  scope  of  federal  habeas  corpus,  so  that  the 
writ  is  available  to  achieve  relief  other  than  immediate  release.  See,  e.g., 
Peyton  v.  Rowe,  301  U.S.  .54,  88  S.Ct.  1549,  20  L.Ed.2d  426  (1968).  In  consequence 
it  has  been  said  that  "[i]nsofar  as  one  attacks  only  the  state  computation  of 
sentence-service,  and  not  the  validity  of  the  entire  sentence,  habeas  corpus  is 
still  the  proper  remedy  in  those  exceptional  cases  where  the  state's  computation 
of  service  of  a  sentence  presents  a  federal  question."  Schiro  v.  Peyton,  No. 
13.086.  mem.  decis.  (4th  Cir.  1968). 

[30,  31]  In  a  sense,  of  course,  any  claim  of  violation  of  a  prisoner's  constitu- 
tional rights  amounts  to  an  allegation  that  he  is  ''in  custody  in  violation  of 
the  Constitution  *  *  *,"  28  U.S.C.  5  22.54(a).  Still  it  has  long  been  clear  that 
many  such  claims,  whether  or  not  th^y  might  have  been  raised  in  a  habeas  case, 
see  Developments  in  the  Law — Federal  Habeas  Corpus,  83  Harvard  L.  Rev.  10.38, 
]079-87  (1970),  are  nontheless  properly  presented  in  a  civil  suit  in  equity.  Pre- 
vailing iirecedent  in  this  Circuit  permits  claims  that  good  behavior  time  has  been 
arbitrarily  denied,  and  that  injunctive  relief  is  therefore  owing,  to  be  litigated 
in  §  1983  actions,  and  indeed  disapproves  the  use  of  habeas  corpus.  Roberts  v. 
Peselow.  313  F.2d  548  (4th  Cir.  1963).  If  the  scope  of  habeas  has  since  ex- 
panded, see  Johnson  v.  Avery,  supra ;  Peyton  v.  Rowe,  supra,  there  is  nonetheless 
no  renson  to  assume  that  the  ambit  of  §  1983  has  thereby  pro  tanto  contracted. 
Other  circuits  as  well  have  dealt  with  "good  time"  claims  under  the  Civil  Rights 
Act  T'nited  States  ex  rel.  Campbell  v.  Pate,  401  F.2d  55  (7th  Cir.  1968)  ; 
Douglas  V.  Sigler,  386  F.2d  684  (8th  Cir.  1967).  The  rule  of  Rodriguez  v.  Mc- 
Ginnis. snnra.  does  not  prevail  in  this  Circuit. 

[32]  Whether  certain  procedural  prerequisites  are  required  before  intraprison 
discipline  is  imposed  is  governed  by  conventional  due  process  standards,  adapted 
as  may  be  necessary  to  the  prison  environment.  The  argument  that  the  right  to 
be  free  of  the  substantial  restraints  of  solitary  confinement,  "padlock,"  or  max- 
imum security  segregation  or  to  earn  statutory  "good  time"  are  matters  of  mere 
legislative  or  administrative  grace  fails  in  the  face  of  current  constitutional 
doctrine. 
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The  constitutional  challenge  cannot  be  answered  by  an  argument  that  public 
assistance  benefits  are  "a  'privilege'  and  not  a  'right'  "  Shapiro  v.  Thompson, 
394  U.S.  618,  627m.  6.  89  S.Ct.  1322,  22  L.Ed.2d  600  (1969).  Relevant  constitutional 
restraints  apply  as  much  to  the  withdrawal  of  public  assistance  benefits  as  to 
disqualification  for  unemployment  compensation,  Sherbert  v.  Verner,  374  U.S. 
398,  83  S.Ct.  1790.  10  L.Ed.2d  965  (1963)  ;  or  to  denial  of  a  tax  exemption,  Si>eiser 
V.  Randall,  357  U.S.  513,  78  S.Ct.  1332.  2  L.Ed.2d  1460  (1958)  ;  or  to  discharge 
from  public  employment,  Slochower  v.  Board  of  Higher  Education,  350  U.S.  551, 
76  S.Ct.  637,  100  L.Ed.  692  (1956).  The  extent  to  which  procedural  due  proce.ss 
mu.st  be  afforded  the  recipient  is  influenced  by  the  extent  to  which  he  may  be 
"condemned  to  suffer  grievous  loss,"  Joint  Anti-Fascist  Refugee  Committee  v. 
McGrath,  341  U.S.  123,  168,  71  S.Ct.  624.  95  L.Ed.  817  (1951)  (Frankfurter,  J., 
concurring)  and  depends  upon  whether  the  recipient's  interest  in  avoiding  that 
loss  outweighs  the  governmental  interest  in  summary  adjudication.  Accordingly, 
as  we  said  in  Cafeteria  &  Restaurant  Workers  Union  v.  McElroy,  367  U.S.  886, 
895,  81  S.Ct.  1743,  6  L.Ed.2d  1230  (1961).  "consideration  of  what  procedures  due 
process  may  require  under  any  given  set  of  circumstances  must  begin  with  a 
determination  of  the  precise  nature  of  the  governmental  function  involved  as  well 
as  of  the  private  interest  that  has  been  affected  by  governmental  action."  See 
also,  Hannah  v.  Larche.  363  U.S.  420.  440,  442,  80  S.Ct.  1502,  4  L.Ed.2d  1307 
(1960).  Goldberg  v.  Kelly,  397  U.S.  254,  262-263.  90  S.Ct.  1011.  25  L.Ed.2d  287 
(1970)  ;  see  also,  Caulder  v.  Durham  Housing  Authority,  433  F.2d  998  (4th  Cir. 
1970). 

Our  Court  of  Appeals  has  given  effect  to  this  principle  in  a  closely  related 
area,  that  of  parole  revocation.  Bearden  v.  South  Carolina,  443  F.2d  1090  (4th 
Cir.  1971).  The  court  there  required,  at  a  minimum,  notice  of  allegations  said  to 
amount  to  noncompliance  with  parole  conditions,  and  an  opportunity  for  a 
hearing  at  which  one  might  present  witnesses.  The  Fourth  Circuit  has  also  ex- 
pressed concern  over  the  lack  of  cei-tain  due  process  elements  in  the  Peniten- 
tiary, which  lack  may  bring  about  the  arbitrariness  that  the  due  process  clause 
forbids.  In  Landman  "v.  Peyton,  supra,  the  court  took  note  that  the  entrusting  of 
disciplinary  matters  to  guards,  so  that  contact  between  prisoners  and  adminis- 
trators is  seldom  made,  invites  capricious  and  partial  decision  making.  Id.,  370 
F.2d  141. 

In  dictum,  the  Second  Circuit  has  recognized  the  requirement  of  procedural 
fairness : 

We  would  not  lightly  condone  the  absence  of  such  basic  safeguards  against 
arbitrariness  as  adequate  notice,  an  opportunity  for  the  prisoner  to  reply  to 
charges  lodged  against  him,  and  a  reasonable  investigation  into  the  relevant 
facts — at  least  in  cases  of  substantial   discipline.    Sostre  v.   McGinnis,   supra. 

That  case  has  been  followed  in  this  circuit  in  Bundy  v.  Cannon,  328  F.Supp. 
165  (D.Md.,  1971).  where  the  court  required  procedural  safeguards  prior  to  with- 
holding of  good  time  credit,  transfer  to  maximum  security,  and  solitary  con- 
finement. 

Similar  possible  penalties  were  found  sufficient  grievous  in  Clutchette  v. 
Procunier,  328  F.Supp.  767  (N.D.Cal..  1971),  to  require  notice,  hearing  before 
an  impartial  tribunal,  confrontation,  the  presentation  of  witnesses,  counsel  or  a 
substitute,  and  written  factfindings.  See  also.  Nolan  v.  Scafati.  430  F.2d  548  (1st 
Cir.  1970)  ;  Meola  v.  Fitzpatrick,  322  F.Supp.  878,  8  Cr.L.Eptr.  2404  (D.  Mass. 
1971);  Carothers  v.  Follette,  supra;  Kritsky  v.  McGinnis,  313  F.Supp.  1247 
( N.D.N. Y.1970)  ;  Morris  v.  Travisono.  .310  F.Supp.  8.57  (D.R.I. 1970). 

As  directed  in  Cafeteria  Workers,  supra,  the  Court  must  identify  and  analyze 
the  precise  nature  of  the  individual  interest  at  stake  and  compare  it  with 
the  puri5o.se  and  function  of  the  governmental  body.  See  also.  Hannah  v.  Larche, 
supra,  363  U.S.  440-453,  80  S.Ct.  1.502.  The  disciplinary  function  fulfilled  in  the 
decision  to  place  a  man  in  solitary  confinement,  to  deny  good  time  credit,  to 
"padlock"  him  in  his  cell  involuntarily,  or  to  impose  the  substantial  disabilities 
of  maximum  security  confinement,  adjudicates  the  question  of  a  substantial 
deprivation  or  grievous  injury.  Whether  cast  in  terms  of  a  finding  of  unfitness 
to  circulate  in  the  general  population  or  seen  as  a  determination  of  guilt,  the 
decision  to  place  a  man  nnder  greater  than  usual  restraint  is  founded  upon  n  find- 
ing of  noncompliance  with  general  prison  standards.  Cf.  Goldberg  v.  Kelly,  supra. 
The  effort  to  depict  "C"  cell  and  the  like  as  a  reliabilitative  facility,  usable  at  the 
penal  authority's  discretion,  is  unsuccessful.  See  Howard  v.  Smyth,  supra. 

The  individual  interest  at  stake  is  obvious — the  avoidance  of  severe  punish- 
ment. The  privileges  at  stake  are  substantial.  A  man  in  solitary  confinement  is 
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denied  all  human  intercourse  and  any  means  of  diversion.  Padlock  confinement 
isolates  the  individual  as  well  from  his  fellows.  Maximum  security  confinement 
is  a  lesser  penalty,  but  like  the  others  it  interrupts  a  prisoner's  ettorts  at  reha- 
bilitation and  curtails  many  recreational  activities.  Loss  of  good  time  credit 
mav  in  effect  amount  to  an  additional  prison  sentence.  On  the  other  hand,  the 
effect  on  a  man  in  prison  of  a  further  sixty  day  term  may  be  less  than  the  ettect 
of  a  '^ixty  dav  jail  term  on  a  free  man.  The  prisoner,  one  assumes,  has  already 
suffered  "loss  of  his  job  and  damage  to  his  reputation,  and  his  family  ce^ised  to 
rely  upon  him,  when  he  was  convicted,  whereas  the  free  man  may  find  these 
interests  imperiled  bv  even  a  short  sentence.  The  losses  which  ensue  from  a 
prison  disciplinary  action  may  not  be  as  lasting  as  the  employment  opportunities 
at  stake  in  Greene  v.  McElroy,  300  U.S.  474.  79  S.Ct.  1400,  3  L.Ed.2d  1377  (1959) 
and  Winner  v.  Committee  On  Character  and  Fitness,  373  U.S.  96,  83  S.Ct.  11  (o, 
10  L.Ed.2d  224  (19(>3).  At  the  same  time  deprivation  may  be  momentarily  as 
telling  as  the  loss  of  financial  support  or  housing  which  were  treated  in  Goldberg 
and  Caulder.  ^  ^       ,       j? 

A  proper  consideration  is  the  effect  that  the  introduction  of  procedural  safe- 
guards may  have  on  legitimate  prison  functions  both  within  and  without  the 
ambit  of  discipline.  The  security  of  a  population  confined  against  its  will  in 
close  quarters  is  a  prime  concern.  Moreover,  administrators  must  have  a  certain 
leeway  in  allocating  scarce  resources  available  for  rehabilitative  purposes.  The 
speed  "with  which  misbehavior  is  punished  may  rightly  be  considered  essential 
to  its  effectiveness.  Administrators  with  many  nondisciplinary  duties  must  not 
be  sidetracked  from  their  tasks.  Minor  on-the-spot  exactions  for  minor  offenses 
may  well  be  deemed  necessary  to  keep  order  effectively  ;  it  is  not  only  major  regula- 
tions, after  all,  that  must  be  enforced. 

[:',3]  However,  to  say  that  individual  rights  may  be  sacrificed  to  custodial  or 
rehabilitative  necessity  is  not  to  state  that  courts  will  not  inquire  as  to  the  need 
for  such  sacrifices  and' the  reality  of  the  claimed  benefits.  In  re  Gault,  supra.  387 
U.S.  17-31,  87  S.Ct.  1428. 

[34]  In  these  adjudicatory  proceedings  the  Court  concludes  that  certain  due 
process  rights  are  both  necessary  and  will  not  unduly  impede  legitimate  prison 
functions. 

First,  the  decision  to  punish  must  be  made  by  an  impartial  tribunal.  This  bars 
any  official  who  reported  a  violation  from  ruling.  Goldberg  v.  Kelly,  supra.  397 
U.S.  271.  90  S.Ct.  1011;  Escalera  v.  New  York  City  Housing  Authority,  42.".  F.2d 
853.  S63  (2d  Cir.  1970).  A  substantial  question  ari.ses  whether  field  unit  ofiicials 
can  ever  so  divorce  themselves  from  events  in  their  small  units  sufliciently  to  sit 
impartially.  The  Court  has  not  been  shown  that  this  is  impossible,  but  in  any 
individual  ca.'^es  participation  in  occurrences  giving  rise  to  a  charge  shall  bar  any 
man  from  sitting  in  judgment.  There  appears  to  be  no  reason  to  require  that  the 
disciplinary  board  be  composed  of  any  specific  number  of  individuals.  Each  mem- 
ber of  a  panel  must,  however,  be  free  of  prior  involvement  with  the  incident  under 
examination  so  that  he  may  settle  the  case  on  the  basis  of  the  evidence  at  the 
hearing. 

Second,  there  shall  be  a  hearing.  Di.sposition  of  charges  on  the  basis  of  writ- 
ten reix)rts  is  insufficient.  Prisoners  are  not  as  a  class  highly  educated  men, 
nor  is  assistance  readily  available.  If  they  are  forced  to  present  their  evi- 
dence in  writing,  moreover,  they  will  be  in  many  cases  unable  to  anticipate 
the  evidence  adduced  against  them.  Particularly  where  credibility  and  verac- 
itv  are  at  issue  *  *  *  written  submissions  are  a  wholly  unsatisfactory  basis 
for  decision."  Goldberg  v.  Kelly,  supra.  397  U.S.  269.  90  S.Ct.  1021.  Necessarily 
a  hearing  encompasses  the  right  to  present  evidence  in  defense,  including  the 
testimony  of  voluntary  witnesses. 

A  hearing  must  be  preceded  by  notice  in  writing  of  the  substance  of  the 
factual  charge  of  misconduct.  Only  with  written  notice  can  a  prisoner  prepare 
to  meet  claims  and  insist  that  the  hearing  be  kept  within  bounds.  In  re  Gault. 
supra.  387  U.S.  33,  87  S.Ct.  1428.  A  reasonable  interval  to  prepare  a  defense 
must  be  allowed  as  well,  but  the  Court  declines  to  fix  any  definite  period.  Rather 
whether  a  trial  has  been  too  speedy  must  be  determined  on  a  case-l\v-case  basis. 

Cross-examination  of  adverse  witnesses  likewise  is  necessary.  The  Court  ap- 
preciates the  concern  of  prison  oflScials  that  interrogation  by  prisoner  of  the 
guard  force  may  be  at  variance  witli  their  ordinary  respective  positions  in  the 
penal  hierarchy.  Because  most  disciplinary  cases  will  turn  on  issues  of  fact, 
however,  the  right  to  confront  and  cross-examine  witnesses  is  essential.  Escalera 
v.  New  York  City  Housing  Authority,  supra,  425  F.2d  862.  It  is,  however,  well 
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within  the  power  of  the  disciplinary  oflScial  or  tribunal  to  restrict  questioning  to 
Relevant  matters,  to  preserve  decorum,  and  to  limit  repetition. 

Fundamental  to  due  process  is  that  the  ultimate  decision  be  based  upon 
evidence  presented  at  the  hearing,  which  the  prisoner  has  the  opportunity  to  re- 
fute. Goldberg  v.  Kelly,  supra,  397  U.S.  271.  90  S.Ct.  1011 ;  Escalera  1.  New  York 
City  Housing  Authority,  supra,  425  F.2d  862-863.  "To  demonstrate  compliance 
with  this  elementary  requirement,  the  decision  maker  should  state  the  reasons 
for  his  determination  and  indicate  the  evidence  he  relied  on,"  Goldberg  v.  Kelly, 
supra,  398  U.S.  271,  90  S.Ct.  1022.  To  permit  punishment  to  be  imposed  for  rea- 
sons not  presented  and  aired  would  invite  arbitrariness  and  nullify  the  right  to 
notice  and  hearing. 

[35]  The  Court  will  not  require  an  appellate  procedure.  However,  if  higher 
authorities  than  the  disciplinary  committee  feel  duty  bound  to  re-examine  de 
cisions,  their  review  must  be  restricted  to  the  charge  made  and  the  evidence  pre- 
sented. The  practice  of  going  outside  the  record  in  search  of  bases  for  punish- 
ment must  cease.  "It  is  as  much  a  violation  of  due  process  to  send  an  accused  to 
prison  following  conviction  of  a  charge  on  which  he  was  never  tried  as  it  would 
be  to  convict  him  upon  a  charge  that  was  never  made."  Cole  v.  Arkansas,  333  U.S. 
196.  68  S.Ct.  514,  92  L.Ed.  644  (1948) . 

In  addition,  for  the  reason  that  the  evidence  shows  that  some  inmates  are 
imfortunately  intellectually  imable  to  represent  themselves  in  discipline  hearings, 
the  tribunal  should  permit  a  prisoner  to  select  a  lay  adviser  to  present  his  case. 
This  may  be  either  a  member  of  the  noncustodial  staff  or  another  inmate,  serving 
on  a  voluntary  basis.  See  Bundy  v.  Cannon,  supra.  Notice  of  charges  shall  in- 
clude the  information  that  such  assistance  is  available. 

[36]  In  other  instances  where  proceedings  may  result  in  the  loss  of  substantial 
rights,  the  right  to  representation  by  counsel  has  been  considered  an  essential 
element  of  due  process.  "Counsel  can  help  delineate  the  issues,  present  the 
factual  contentions  in  an  orderly  manner,  conduct  cross-examination,  and  gen- 
erally safeguard  the  interests  of  the  recipient."  Goldberg  v.  Kelly,  supra,  397 
U.S.  "270,  90  S.Ct.  1022;  see  Caulder  v.  Durham  Housing  Authority,  supra.  433 
F.2d  1004.  Following  Bearden  v.  South  Carolina,  443  F.2d  1090  (4th  Cir.  1971), 
it  seems  that  there  is  no  requirement  that  the  state  provide  legal  aid.  However, 
where  substantial  sanctions  are  possible  and  the  assistance  of  counsel  may  be 
of  benefit,  retained  counsel  is  necessary  to  protect  the  factfinding  and  adjudica- 
tion process  unless  there  is  shown  some  "compelling  governmental  interest  in 
summary  adjudication,"  Caulder  v.  Durham  Housing  Authority,  supra,  433  F.2d 
1004  n.  3,  tiie  fulfillment  of  which  is  inconsistent  with  the  right  to  retained 
counsel.  Cf.  Brown  v.  Peyton,  supra,  437  F.2d  1231.  The  state  has  not  endeavored 
to  do  so,  other  than  by  testimony  that  the  presence  of  counsel  might  turn  the 
hearing  into  a  "hassle."  The  Court  does  not  accept  this  speculation  as  well- 
founded.  Experience  with  pro  se  trial  litigants  indicates  that  the  contrary  is 
more  likely  true.  On  the  other  hand,  the  Court  has  observed  that  prison  officials 
legitimately  desire  to  conduct  disciplinary  proceedings  speedily.  Therefore  a 
prisoner  who  desires  to  secure  counsel  for  hearing  may  be  required  to  notify 
the  committee  of  that  fact,  and  postponement  of  the  hearing  to  secure  counsel 
may  reasonably  be  limited  to  four  days. 

These  minimum  due  process  standards  are  necessary  when  solitary  confine- 
ment, transfer  to  maximum  security  confinement,  or  loss  of  good  time  are  im- 
posed, or  a  prisoner  is  held  in  padlock  confinement  more  than  ten  days. 

The  imposition  of  the  minor  fines  disclosed  by  the  evidence,  for  example,  or, 
hypothetically,  loss  of  commissary  rights,  restriction  of  individual  recreational 
privileges,  or  padlocking  for  less  than  ten  days,  do  not  require  this  panoply  of 
guaranties.  The  right  to  be  represented  by  another  may  be  omitted.  Written 
notice  may  be  dispensed  with,  and  appellate  review  need  not  be  formally  con- 
ducted. The  Court  will  only  require  verbal  notice  and  the  opportunity  for  a 
hearing  before  an  impartial  decision  maker,  with  a  chance  to  cross-examine  the 
complnining  officer  and  to  present  testimony  in  defense.  As  always,  however, 
procedural  formality  may  not  shield  arbitrary  action.  Impartiality  and  a  chance 
to  air  the  facts  may  be  expected  to  prevent  arbitrary  action  as  well  as  the  good 
faith  factual  errors  which  the  Court  has  observed  in  the  record. 

Few  of  the  opinions  to  date  on  prison  discipline  treat  in  depth  the  real  prob- 
lem of  vagueness  in  institutional  regulations.  The  evidence,  however,  shows  that 
the  purposes  of  the  constitutional  requirement  of  reasonable  specificity — fair 
warning  so  that  one  may  conform  to  the  rules,  and  exactness  so  that  arbitrary 
penalties  or  penalties  for  protected  conduct  will  not  be  imposed — have  been 
ill-served  by  the  rules  enforced  against  Virginia  prisoners.  Particularly  in  a 
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f?ituation  where  the  safeguard  of  puMic  trial  is  absent,  cf.  McKeiver  v.  Pennsyl- 
vania, 403  U.S.  52S,  91  S.Cr.  1976,  29  L.Ed.2d  647  (1971)  (Brennan,  J.,  concurring 
and  dissenting),  and  necessarily  so,  other  procedural  safeguards  against  arbi- 
trariness should  not  be  slighted.  Morris  v.  Travisono,  supra,  310  F.Supp.  861, 
notes  the  seriousness  of  the  problem,  but  does  not  resolve  it.  Talley  v.  Stephens, 
247  F.Supp,  6S3  (E.D.Ark.  1965),  required  in  cases  of  corporal  punishment  that 
recognizable  standards  of  conduct  be  set.  Likewise  it  is  settled  that  imprison- 
ment does  not  remove  a  prisoner's  right  to  be  free  from  arbitrary  sanctions. 
Landman  v.  Peyton,  supra. 

The  Constitution  requires  even  of  minor  criminal  laws  that  they  give  in 
advance  fair  notice  of  forbidden  acts.  Palmer  v.  City  of  Euclid,  402  U.S.  544,  91 
S.  Ct.  1563.  29  L.  Ed.  2d  98  (1971)  ;  Bouie  v.  City  of  Columbia,  378  U.S.  37, 
84  S.  Ct.  1697,  12  L.  Ed.  2d  894  (1964).  Virginia  prisoners  have  been  penalized 
for  such  ill-defined  offenses  as  "misbehavior"  and  "agitation."  Recent  amend- 
ments to  discipline  procedure  have  not  sharpened  the  outlines  of  these  offenses. 
On  the  other  hand,  existing  regulations  governing  maximum  security  facilities, 
which  are  in  the  record,  demonstrate  that  the  prison  authorities  are  capable  of 
phrasing  their  requirements  with  reasonable  specificity.  The  Court  does  not 
imply  approval  of  all  of  those  rules ;  they  show,  however,  that  the  authorities 
themselves  believe  in  the  practical  value  and  feasibility  of  rules.  See  also  the 
disciplinary  code  reproduced  in  Bundy  v.  Cannon,  supra. 

To  recaiivass  the  full  range  of  justifications  for  the  vagueness  doctrine  would 
unduly  prclong  this  ouinion.  For  useful  commentary,  see  McGautha  v.  California, 
402  U.S.  183,  91  S.  Ct.  14.54.  28  L.  Ed.  2d  711  (1971)  (Brennan,  .L,  dissenting)  ; 
Soglin  V.  Kauffman,  418  F.  2d  163  (7th  Cir.  1969).  In  the  prison  context  these 
considerations  argue  for  application  of  the  requirement : 

1.  At  least  in  Virginia,  where  discipline  has  been  used  to  suppress  litigation 
efforts,  the  need  exists  to  establish  in  advance,  to  avoid  a  chilling  effect,  the 
limits  of  administrators'  power. 

2.  Like  other  elements  of  due  process,  prior  notice  of  standards  of  behavior 
enhances  the  prisoner's  sense  of  fair  treatment  and  coritribute  to  rehabilitation. 
See  In  re  Gault.  supra. 

3.  Equal  treatment  of  similar  conduct — at  least  to  the  extent  of  recording 
offenses,  if  not  in  penalties — will  be  more  certain  with  fixed  rules. 

4.  The  ingredient,  in  vagueness  law,  of  something  like  a  doctrine  forbidding 
delegation  of  legislative  powers  is  essential  in  prison,  where  the  risk  of  arbitrary 
action  by  lower  officials  is  great. 

5.  The  need  for  judicial  review  of  prison  disciplinary  actions  may  greatly 
decrease  in  the  future  if  violations  of  existing  rules  can  be  shown. 

6.  Prison  life  is  highly  routine ;  it  therefore  ought  not  to  be  difficult  to  estab- 
lish in  advance  reasonably  clear  rules  as  to  expected  behavior.  Automatic  com- 
pliance mav  be  expected  of  many. 

7.  Specificity  has  been  required  in  the  academic  sphere,  where  administrators 
likewise  are  not  specialists  in  legislation. 

S.  Severe  sanctions  may  result  in  prison ;  the  greater  the  individual  loss,  the 
higher  the  requirements  of  due  prwess. 

Countervailing  considerations  deserve  mention  : 

1.  Life  is  complex  in  prison  as  well  as  outside,  and  all  forms  of  misbehavior 
cannot  be  anticipated.  Some  may  go  unpunished  for  want  of  a  rule. 

2.  Administrators  ought  not  to  be  put  to  the  choice  of  foregoing  discipline  m 
such  cases  or  resorting  to  tlie  ordinary  criminal  process  for  flexibility  may  work 
to  the  benefit  of  the  institution  and  the  inmates  as  well. 

3.  Legalistic  wrangling  over  whether  a  rule  was  broken  may  visibly  under- 
mine the  administration's  position  of  total  authority,  necessary  for  security's 

sake.  .  ,       ,       , 

4  Prisoners,  unlike  free  men,  must  well  knovv^  that  they  are  considered  poten- 
tially dangerous  men  and  must  expect  to  be  highly  regimented.  In  such  cases 
the  law  reauires  less  in  the  way  of  notice,  and  places  a  greater  burden  on  the 
individual  to  make  inqnirv  or  ask  permission  before  acting.  Cf.  United  States  v. 
International  Z^Iinerals  &  Chemical  Corp.,  402  U.S.  558,  91  S.  Ct.  1697,  29  L.  Ed. 
2d  178  (1971).  .     .  ,  „  . 

[37]  The  objections  to  the  application  of  some  vagueness  principle  may  all  be 
met  simjilv  bv  relaxing  the  standard  somewliat  in  deference  to  the  s*-ate's  legiti- 
mate needs,  rather  than  by  abandoning  it.  The  Court  concludes,  therefore,  that 
the  existence  of  some  reasonably  definite  rule  is  a  prerequisite  to  prison  disci- 
pline of  anv  substantial  sort.  Regulations  must  in  addition  be  distributed,  posted, 
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or  otherwise  made  available  in  writing  to  inmates.  Discussion  here  will  be  con- 
fined to  those  bases  for  punishment  disclosed  in  the  evidence. 

[38]  "Misbehavior"  or  "misconduct,"  for  which,  for  example.  Jefferson  and 
Scott  were  penalized,  offers  no  reasonable  suidance  to  an  inmate,  Giaccio  v. 
Pennsylvania,  382  U.S.  399,  86  S.Ct.  518,  15  L.Ed.2d  447  (1966),  whereas  it  leaves 
the  administrator  irresponsible  to  any  standard.  Penalties  may  not  be  imposed 
on  this  ground. 

[39]  "Agitation"  appears  to  encompass  discussing  litigation  with  other  pris- 
oners, assisting  them  in  litigation,  or  advising  them  as  to  the  law.  It  also  in- 
cludes, as  is  apparent  from  Thompson's  case,  complaining  to  the  authorities,  and 
according  to  Cunningham,  it  may  include  the  giving  of  incorrect  legal  advice. 
Prison  authorities  may  legitimately  fear  the  incitement  of  rule  violations  and 
the  interruption  of  orderly  activities,  and  may  punish  men  who  engage  in  such 
conduct.  However,  the  ban  on  "agitation"  at  once  gives  no  fair  wai-ning  that 
certain  conduct  is  punishable  and,  in  practice,  includes  the  rendition  of  legal 
advice  and  the  preparation  of  legal  pleadings,  protected  activities. 

[40]  On  the  other  hand,  the  Court  is  not  persuaded  that  the  offenses  of  "in- 
solence," "harassment,"  and  "insubordination,"  directed  against  custodial  or 
administrative  personnel,  are  unduly  vague.  This  is  not  to  say,  however,  that 
in  a  given  case  the  imposition  of  sanctions  on  such  grounds  may  not  be  found 
arbitary  if  not  based  on  evidence. 

[41.  42]  The  evidence  has  shown  as  well  certain  instances  of  the  imposition  of 
penalties  for  constitutionally  protected  activities.  The  law  by  now  should  be 
clear  that  whereas  prison  oflicials  may  reasonably  regulate  the  preparation  of 
legal  pleadings  in  service  of  valid  state  interests,  they  may  not  prohibit  or  punish 
inmates  for  conducting  litigation  of  their  own  or  for  rendering  assistance  to 
other  inmates,  in  the  absence  of  any  other  adequate  source  of  legal  aid.  .Johnson 
V.  Avery,  stipi'n;  Ex  parte  Hull,  siiprn:  Nolan  v.  Scafati,  supra :  Gittle- 
macker  v.  Prasse,  428  F.2d  1  3d  Cir.  1970)  ;  Blanks  v.  Cunningham,  supra; 
Landman  v.  Peyton,  supra;  Coleman  v.  Peyton,  supra;  Edwards  v.  Dun- 
can, supra;  Meola  v.  Fitzpatrick,  supra.  These  rights  have  been  construed 
to  extend  to  prisoners  desiring  to  sue  wider  the  Civil  Rights  Act,  Nolan 
V.  Scafati.  supra;  Blanks  v.  Cuningham.  supra.  There  is  al^^o  a  corollary 
right  to  communicate  for  the  purposes  of  enlisting  an  attorney's  aid.  iNIcDonald 
X.  Director,  supra.  The  evidence  as  to  procedural  irregularities  makes  it  unnec- 
essary to  analyze  in  depth  how  these  rights  have  been  abridged  in  di.sciplinary 
proceedings  according  to  the  evidence.  Nevertheless  express  findings  of  fact 
have  been  made  as  to  each  instance  in  which  such  abuses  were  disclosed,  for  the 
sake  of  a  complete  record. 

The  exercise  of  the  right  to  contest  confinement  or  punishment  has  also  bfpn 
restricted  by  less  sophisticated  means.  Landman  and  Hood  were  transferred  to 
the  Penitentiary  from  lower  security  institutions.  Arey  was  kept  in  maximum 
security  for  many  months,  and  some  of  his  letters  to  attorneys  simply  were  not 
mailed.  Hood's  correspondence  with  counsel  was  intercepted  and  coitiiMl.  Land- 
man and  .Johnson  were  explicitly  told  to  refrain  from  filing  complaints  or,  in 
Landman's  case,  doing  so  for  others.  Landman's  papers  too  have  been  taken  or 
de'^troyed.  Mason  was  kept  in  "C"  cell  as  retribution  for  his  successful  desegre- 
gation suit. 

In  addition,  for  many  years  persons  held  in  meditation  could  not  file  suits  or 
write  to  counsel.  Counsel  have  suggested  that  recently  this  prohiliition  has  been 
lifted.  In  view  of  the  difficulty,  which  the  Court  has  mentioned  l)efore,  which 
administrators  have  experienced  in  securing  compliance  with  regulations  by 
subordinates,  and  the  tardiness  of  changes  in  regulations,  injunctive  relief  is 
nonetheless  due.  Lankford  v.  Oelston.  364  F.  2d  197,  203  (4th  Cir.  1966)  ;  Rakes  v. 
Coleman.  31S  F.  Supp.  ISI  (E.D.Ya.  1970) . 

[43.  441  Arey's  attempts  to  communicate  with  a  state  legislator  likewise  de- 
.«;erves  relief,  on  the  evidence.  The  Court  can  conceive  no  interest  that  the  State's 
executive  arm  might  have  in  keeping  whatever  information  peniten<^iary  in- 
mates mav  have  out  of  the  hands  of  lawmakers.  Compare  New  York  Times  Co. 
V.  United  States,  403  I\S.  713.  91  S.Ct.  2140.  29  L.Ed.  2d  822  (1971).  No  wit- 
ness has  suggested  one.  Interruption  of  mail  to  public  officials  infringes  upon 
the  first  amendment  rights  of  prisoners  and  likewise  the  risht  of  legisbitors  to 
be  informed.  Palmlgiano  v.  Travisono,  317  F.Supp.  776.  786  (D.R.I. 1970).  An 
injunction  shall  issue  as  to  this  practice. 

[45]  Appropriate  relief  for  the  class  shall  look  both  to  past  and  to  future 
violations.  Damages  are  not  at  issue  in  this  instant  proceeding.  The  Court  shall 
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direct  that  all  jiood  time  lost  as  a  result  of  hearings  conducted  without  compli- 
ance with  the  standards  set  forth  herein  l»e  restored,  with  leave  to  retry  those 
punished  within  ,a  reasonable  time.  Those  confined  in  padlocked  or  solitary  cells 
likewise  shall  be  released,  subject  to  i-etrial.  Men  reasonably  thought  dangerous 
may  be  detained  apart  from  the  general  population  pending  their  hearings.  In- 
mates in  "C"  cell  and  other  maximum  security  units  shall  be  afforded  hearings 
on  the  derelictions  which  gave  rise  to  their  incarcei-ation  within  thirty  days  or 
shall  be  released  to  the  general  population.  Injunctive  relief  shall  likewi.se  be 
granted  as  to  those  practices  deemed  cruel  and  unusual  or  violative  of  other 
consritutional  rights. 

[46J  Rehabilitative  treatment,  to  repeat,  constitutes  no  talismanic  state  in- 
terest which  will  justify  any  exactions  from  individual  prisoners.  In  this  case 
the  state  officials  have  candidly  not  attempted  to  make  it  so ;  the  word  rarely 
was  spoken  in  the  course  of  the  trial.  Partly  because  they  failed  to  assert  the 
necessity  for  current  disciplinary  procedures  for  the  sake  of  rehabilitation, 
the  Court  has  presumed  to  intrude  as  it  has  into  the  workings  of  the  system. 

For  the  time  may  come  in  the  future  when  substantial  reasons  for  depriving 
men  of  various  lilierties.  to  tiie  end  that  their  behavior  may  be  amended,  may  be 
pre.-ented.  "Prison  authorities  have  a  legitimate  interest  in  the  rehabilitation 
of  prisoners,  and  may  legitimately  restrict  freedoms  in  order  to  further  this 
interest,  where  a  coherent,  consistently-applied  program  of  I'ehabilitation  exists." 
Brown  v.  Peyton,  supra.  437  F.2d  1231.  At  such  time  the  best  justification  for 
the  hands-off  doctrine  will  appear.  While  courts  by  definition  are  expert  in  the 
field  of  qua.si-criminal  procedures,  their  knowled2;e  of  the  administration  of 
programs  that  educate  and  change  men  may  rightly  be  questioned.  Likewise,  it 
may  be  imagined  that  judicial  intei'vention  or  formal  administrative  procedures 
might  be  positively  harmful  to  some  rehabilitative  efforts. 

This  is  not  to  say.  of  course,  that  courts  should  then  a]»andon  the  individual. 
However,  where  the  state  supports  its  interest  in  certain  practices  by  demonstrat- 
ing a  substantial  hope  of  success,  deference  may  be  owing,  and  courts  may  tend 
to  find  certain  rights,  now  protected  by  conventional  procedures,  implicitly 
limited  while  a  man  is  incarcerated. 

APPENDIX  B 

Eespoxse  to  Interxational  Association  of  Chiefs  of  Police  Qvestioxs  ox 
H.R.  7332,  92xD  Coxgress  Aversion  of  H.R.  4600 

September  11,  1072. 
Mr.  Wayne  W.  Schmidt, 
lACP  Research  Division, 
International  Association  of  Chiefs  of  Police, 
Gaithershurg,  Md. 

De.\r  Mr.  Schmidt  :  This  is  in  response  to  your  letter  of  July  18.  1072  in  which 
you  ask  for  the  legislative  intent  pertaining  to  several  subsections  of  Section  B 
in  my  Law  Enforcement  Officers'  Bill  of  Riglits.  I  hope  that,  after  reviewing 
the  bill  in  light  of  tlie  following  comments,  the  lACP  will  decide  to  take  a  favor- 
able position  regarding  this  important  piece  of  legislation  and  will  work  with  me 
by  recommending  appropriate  changes  that  would  better  achieve  the  intent  I 
have  in  mind. 

First,  it  should  be  noted  that  in  the  preamble  of  Section  "B"'.  page  3.  the  na- 
ture of  the  investigations  referred  to  is  specifically  stated.  The  intent  is  to  set 
a  constitutional  procedure  in  the  investigations  of  complaints  of  wrongdoings 
directed  against  law  enforcement  officers  of  all  ranks  which  are  serious  in  nature 
and  which  would  lead  to  disciplinary  action,  demotion,  dismissal  or  criminal 
charges.  The  bill  in  no  way  attempts  to  limit,  obstruct  or  prevent  The  fiill  in- 
vestigation of  charges  properly  made.  What  it  does  intend  is  that  the  subjects 
of  the  investigation  are  accorded  the  full  panoply  of  rights  granted  to  others 
in  similar  circumstances. 

In  response  to  your  inquiries,  the  following  is  submitted  : 

section  b 

Sidiseetion  2. — The  word  "investigation"  as  used  in  this  subsection  refers  to 
the  questionijig  or  interrogation  of  the  subject  or  witnesses  in  connection  with 
the  overall  circumstances  of  the  case  and  related  to  the  central  physical  loca- 
tion where  follow-up  questioning  and  interrogations  shall  be  conducted  and 
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from  which  field  investigations,  if  required,  shall  be  controlled  or  directed.  How- 
ever, it  is  my  intent  to  limit,  as  much  as  possible,  the  indiscriminate  invasion  of 
privacy  especially  as  it  relates  to  a  police  officer's  home.  Of  course,  in  instances 
of  serious  crimes,  it  would  be  hoped  that  proper  legal  procedures,  legally  applied 
for,  would  not  preclude  investigations  or  searches  of  homes.  This  section  does 
not  attempt  to  restrict  or  obstruct  the  conduct  of  a  complete  investigation  of  all 
formal  charges,  but  rather,  it  should  serve  to  extend  to  police  officers  of  whatever 
rank,  the  same  rights  enjoyed  by  others  who  may  be  the  subject  of  similar  investi- 
gations. The  traditional  relationship  between  police  administrators,  supervisors 
and  outside  investigators  on  the  one  hand,  and  law  enforcement  officers  on  the 
other  has  often  been  the  cause  of  serious  derogations  of  the  lawful  and  constitu- 
tional rights  of  police  officers  which  are  normally  available  to  others.  The  line 
between  obeying  a  command  of  a  superior  in  the  work-relationship  and  the  civil 
and  constitutional  rights  of  law  enforcement  officers  is  a  blurred  one.  Hopefully, 
my  bill  would  make  the  distinction  more  clear  for  the  benefit  of  the  accused, 
the  accuser  and  the  investigator.  If  a  change  in  the  wording  of  this  subsection 
is  necessary  to  clarify  this  intent.  T  would  hope  you  would  be  willing  to  make 
suggestions  and  recommendations  either  to  me  directly  or  at  a  committee  hearing. 

Suhsecfion  S. — The  intent  of  this  subsection,  which  I  think  is  rather  clearly 
stated,  is  to  prevent  a  "shotgun"  questioning  technique  with  mass  rapid-fire 
questions  posed  by  several  persons  simultaneously,  geared  to  confuse  and  in- 
timidate the  officer  being  questioned.  The  subsection  does  not  limit  the  number 
of  people  present  as  long  as  they  are  properly  identified  and  as  long  as  their 
collective  questions  are  directed  to  the  subject  through  one  interrogator  at  that 
particular  session.  It  also  does  not  limit,  of  itself,  the  number  of  investigative 
sessions  held  or  the  duplication  of  sessions  by  other  investigative  agencies,  as 
long  as  such  sessions  are  within  the  limits  of  other  laws  and  take  into  considera- 
tion tiie  rights  of  tliose  being  questioned. 

Siihscction  5. — To  prevent  frivolously  registered  complaints  or  those  of  du- 
bious basis,  which  may  be  designed  to  or  may  tend  to  overwhelm  and  breakdown 
the  system,  it  is  mv  feeling  that  complaints  which  are  to  be  formally  investigated 
should  be  sworn  to  by  either  the  complainant  or  a  duly  recognized  representa- 
tive. Naturally,  if  the  complaint  refers  to  an  obviously  serious  criminni  net.  th^^ 
rules  of  judicial  procedure  would  prevail.  However,  for  complaints  related  to 
performance  of  duty,  the  charges  should  be  sworn  to  by  either  the  comriiainant, 
or  if  not  feasible,  by  his  attorney,  relative  or  duly  appointed  representative.  The 
swearing  of  complaint  can  be  administered  by  either  a  notary  public  or  officials 
designated  to  entertain  such  complaints. 

Si/hf^ecfinn  7. — This  subsection  would  not  prevent  any  request  legally  de- 
manded. The  subsection  deals  with  intimidations,  threats  or  rewards  that  would 
tend  to  abridge  the  subject's  rights  or  circumvent  legal  requirements. 

R lib/section  8.- — Again  the  interrogation,  as  referred  to  in  this  subsection,  denls 
with  the  taking  of  formal  statements  by  investigators  during  formal  hearings 
on  the  complaints  and  would  not  preclude  the  usual  supervisor-police  officer  re- 
lationship as  it  relates  to  performance  of  duty  or  on-the-spot  inquiries  made  ta 
determine  the  nature  of  disputes  or  to  obtain  any  other  information  which 
would  expedite  efficient  and  rapid  performance  of  duty. 

Siihp.rction  10. — The  key  words  in  this  subsection  are  ".  .  .  wlienever  the  in- 
terrogation relates  to  the  officer's  continued  fitness  for  law  enforcement  service." 
Within  the  context  of  the  preamble  in  Section  B  describing  the  nature  of  the 
investigation,  this  subsection  refers  to  formnl  questioning  during  formal  in- 
vestigative sessions.  The  asking  for  explanations  by  supervisors  must  be  dis- 
tinguished from  the  taking  of  formal  statements  during  investigations  of  for- 
mally filed  charges  which  may  be  the  basis  of  disciplinary  action,  demotion, 
dismissal  or  criminal  charges. 

The  courts  have  ruled  on  the  question  of  counsel  for  police  offirers  on  two 
levels.  On  the  one  hand,  a  police  officer  under  investigation  has  a  right  to  counsel 
during  an  interrogation  involving  a  criminal  charge.  On  the  other,  he  does  not 
have  this  right  when  the  interrogation  is  an  internal  one  or  involves  only  disci- 
plinary action.  The  severity  of  punishments  in  disciplinary  actions  and  the  like- 
lihood that  these  same  actions  may  result  in  criminal  charges  leads  me  to  be- 
lieve that  the  courts  have  not  taken  full  account  of  the  possible  ramifications  of 
their  decisions. 

May  I  again  emphasize  one  point  which  T  feel  is  of  major  importance  in  your 
consideration  of  the  bill.  The  bill  deals  with  several  facets  of  the  general  law 
enforcement  personnel  problem.  A  principal  thrust  of  the  bill  is  the  establishment 
of  procedures  to  deal  with  police-public  disputes  while  another  is  contained  in 
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Section  B  dealing  with  the  rights  law  enforcement  oflBcers  should  have  during 
investigations  carried  on  within  the  department  he  serves.  Certainly  it  is  not 
my  intent  to  prevent  the  eihcient  administration  of  law  enforcement  institutions 
especially  when  it  relates  to  weeding  out  uudesirahles.  But,  in  order  to  help  re- 
duce the  incidence  of  police  wrongdoings  which  may  be  motivated  by  a  serious 
alienation  from  the  same  public  and  institution  the  police  serve,  I  feel  we  must 
recognize  that  police  officers  are  to  be  afforded  the  same  justice  we  expect 
them  to  dispense  to  their  public  clients.  To  accord  them  this  recognition  and  to 
provide  them  with  a  viable  system  for  redress  of  their  legitimate  grievances 
as  they  relate  to  constitutional  rights  including  those  abridged  by  members  of 
the  general  public,  would  make  whole  the  system  of  justice.  The  development 
of  a  better  officer,  much  more  dedicated  to  his  organization,  to  the  performance 
of  enlightened  police  service,  and  to  the  public  he  so  gallantly  serves  will  surely 
be  enhanced  because  of  it. 

Your  cooperation  in  developing  a  legislative  proposal  which  would  take  a  giant 
step  in  the  achievement  of  this  goal  would  be  sincerely  appreciated. 

With  all  good  wishes,  I  am, 
Fraternally  yours, 

Mario  Biaqgi. 


Response   to    Senator   McGovern's    Critique   of   the   Bill   H.R.    7332    (92d 
Congress  Version  of  the  Bill  H.R.  4600) 

October  26, 1971. 
Senator  George  McGovern, 
Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  McGovern  :  I  am  happy  to  learn  that  you  have  expressed  an  in- 
terest in  my  bill  H.R.  7332  which  would  require  the  states  to  establish  a  Law 
Enforcement  Officers'  Bill  of  Rights  and  a  Law  Enforcement  Officers'  Grievance 
Commission.  I  am  outlining  responses  to  the  questions  you  posed  in  a  previous 
letter  regarding  several  sections  of  the  bill.  Please  be  aware  of  the  fact  that 
my  position  on  these  points  is  based  on  my  experience  and  knowledge  of  the 
problems  facing  our  nation's  police  officers.  To  have  a  staff  member  discuss 
these  points  in  detail  with  your  legislative  assistant  so  that  we  may  arrive  at 
a  mutually  agreed  upon  wording  of  the  sections  in  question.  I'm  certain  this  can 
be  easily  accomplished. 

Regarding  the  provisions  requiring  that  officers  under  investigation  shall  be 
informed  of  the  names  of  all  complainants,  I'm  sure  you  agree  that  at  some 
point  in  this  case  this  must  be  done.  However,  if  initial  confidentiality  is  to  be 
maintained  so  that  complainants  would  not  be  discouraged,  I  would  suggest 
that  the  wording  be  expanded  to  allow  a  preliminary  investigation  before  re- 
vealing to  the  officer  concerned  the  source  of  the  complaint.  It  is  my  feeling 
that  when  the  officer  is  notified  of  the  complaint,  he  should  at  some  point  soon 
thereafter  be  made  aware  of  his  accuser  before  a  final  charge  is  made. 

The  requirement  to  have  complaints  sworn  to  by  the  complainants  is  a  proce- 
dure that  already  exists  in  many  established  systems.  It  serves  several  purposes 
which  are  beneficial  to  the  complainant  and  the  investigating  board.  First,  it 
impresses  the  complainant  with  the  seriousness  of  the  board  and  tends  to  show 
him  that  the  investigators  are  giving  his  case  the  importance  it  deserves.  Second- 
ly, it  will  tend  to  prevent  frivolous  complaints  with  which  many  boards  are 
presently  plagued. 

Section  (C) — "Representation  on  Complaint  Review  Boards,"  does  not  man- 
date the  creation  of  such  boards,  but  does  require  a  number  of  representatives 
of  law  enforcement  agencies  equal  to  the  number  of  public  members  and,  if  ap- 
propriate, government  officials  on  the  Board  wherever  such  Boards  are  already 
in  existence  or  may  be  created  in  the  future.  The  alternative  to  a  bilateral  or 
tripartite  board  is  an  independent  one  with  no  police  members  on  it.  Experience 
shows  that  much  resistance  has  been  generated  against  such  boards  by  both 
the  public  and  the  police  institutions.  By  including  police  representatives  on 
boards  both  the  police  and  the  public  have  su!>stantially  lessened  their  opposi- 
tion to  complaint  review  boards  altogether.  In  my  opinion,  a  multi-representative 
board  would  eliminate  charges  of  bias  and  would  provide  a  balanced  "watchdog" 
system  within  the  board  itself.  In  the  end,  mutual  understanding  of  each  seg- 
ments problems  would  more  likely  result  and  hopefully  mutually  developed  solu- 
tions would  be  arrived  at.  The  principal  objective  in  any  case  would  be  the 
99-996—73 10 
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bringing  togetlier  of  tlie  parties  to  air  differences  in  an  open  and  effective  forum. 

Your  suggestion  tliat  an  independent  board  would  be  balanced  by  the  estab- 
lishment of  the  grievance  commission  is  well-made.  However,  the  advantages  of 
having  a  multirepresentative  system  at  both  ends  would,  in  my  estimation,  far 
outweigh  this.  Additionally,  should  the  officer  resort  to  the  grievance  commission 
to  rebut  charges  made  in  the  complaint  board  and  seek  redress  from  any  bias 
he  may  believe  was  exercised  in  his  case,  it  would,  in  effect,  establish  an  appel- 
late level  at  the  Commission.  I  would  hope  that  each  agency  be  organized  to 
resolve  completely  as  much  as  possible  any  issue  coming  before  it. 

In  reference  to  the  section  on  Civil  Suits  Brought  By  Law  Enforcement 
Officer,  I  realize  that  officers  already  have  this  right.  In  most  cases,  however, 
subtle  intimidation  or  harassment  by  higher  police  or  goveriuuent  authorities 
has  inliibited  many  aggrieved  officers  from  exercising  this  right.  I  would  agree 
to  a  re-wording  of  this  section  to  state  that  this  right  is  recognized  and  no 
direct  or  implied  prohibitions  by  government  officers  or  police  authorities  be 
exercised  to  discourage  police  officers  from  instituting  such  actions.  Making 
both  parties  to  a  dispute  aware  that  such  a  possibility  exists  (many  people  as 
well  as  police  officers  are  not  aware  that  police  have  this  right)  might  serve  as 
an  additional  deterrent  to  the  occurrence  of  abuses. 

Regarding  disclosure  of  finances,  in  many  instances  police  agencies  have  been 
basing  personnel  assignments  on  the  financial  status  of  the  officers  alone.  My 
bill  would  prohibit  financial  disclosures  ".  .  .  for  purposes  of  assignment  or  other 
personnel  action  .  .  ."  only.  You  can  readily  see  the  injustices  of  such  situations. 
Negative  pre-iudgments  of  the  officer's  morals  can  Ite  made  because  he  either 
has  "too  much"  money  or  he  lins  "too  little  .  .  .  and  may  resort  to  unlawfulness 
to  supplement  his  income."  Financial  disclosures  in  cases  where  unlawful  activ- 
ity is  either  suspected  or  charged  would  not  be  precluded  by  this  section. 

Concerning  the  Grievance  Commission,  this  agency  would  entertain  any 
grievance  which  arises  out  of  a  claimed  infringement  of  a  right  allesrediv  com- 
mitted by  members  of  the  public,  other  law  enforcement  agents  or  government 
officials.  I  would  agree  to  re-word  this  section  to  show  that  any  person  or 
agency  may  be  the  subject  of  the  officer's  complaint. 

In  addition  to  the  above,  I  would  also  require  law  enforcement  officers  to 
submit  sironi  grievances  to  th^  Commission.  This  would  balance  the  require- 
ment imposed  on  civilians  in  their  complaints 

Also,  to  clarify  this  section  further.  I  would  include  that  Law  Enforcement 
Officers'  grievances  submitted  to  the  Commission  should  be  only  those  tliat 
ariRe  out  of  the  performance  of  the  o^cerfi'  official  dutie.<i. 

Sub-section  (I)  does  not  contemplate  creation  of  a  veiv  course  of  action  in 
federal  civil  courts  for  infringement  of  rights  guaranteed  by  the  bill.  Rather 
all  presently  available  courses  of  action  are  guaranteed  to  the  officer.  The  intent 
of  Sub-section  (I)  is  that  no  present  recourse  at  any  level  would  be  precluded 
by  action  taken  with  the  state's  Crievance  Commission.  The  bill  requires  that 
states  pass  appropriate  legislation  to  implement  the  Rill  of  Rights  (see  page  2. 
line  f>.  H.R.  7.H.''.2).  Therefore,  civil  actions  for  violations  of  the  provisions  of 
the  Bill  of  Rights,  where  legislated  by  the  states,  would  be  actionable  in  a 
.state  court. 

Finally,  your  que^^tion  dealing  with  the  creation  of  the  Grievance  Commission 
under  the  lever  of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  while  the 
Complaint  Review  Boards  are  not  similarly  mandated,  is  interesting.  A  point 
to  be  made  here  however,  is  that  the  public  is  presently  provided  with  many 
avenues  for  the  adjustment  of  comiilaints  against  law  enforcement  officers: 
the  police  administrator,  the  district  attorney,  the  courts,  the  chief  executive,  and 
other  investigative  state  and  federal  agencies,  not  to  mention  the  part  played 
by  the  press  in  this  area.  In  larsre  cities.  Complaint  Review  Boards  have  already 
been  added  to  this  list.  Police  officers,  on  the  other  hand,  see  their  only  recourse 
against  abusive  action  by  members  of  the  public  through  an  arrest  (and,  in  more 
tense  situations  where  patience  has  been  overtaxed,  resorting  to  violent  reaction). 
The  establishment  of  a  Grievance  Commission  would  provide  the  officer  with  an 
easily  available  and  impartial  agency  for  the  lodging  of  his  legitimate  grievances 
against  members  of  the  public.  Where  police  authorities  and  other  government 
representatives  are  involved,  the  Commission  could  be  the  only  avenue  the 
officer  may  have  available  to  him.  The  Commission  would  give  police  officers  a 
sense  of  belonging  to  what  they  now  view  as  a  one  way  system  of  enforcing 
civil  rights.  Hopefully,  it  would  eliminate  their  frustrations  and  reduce  signifi- 
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■  oantly  the  number  of  complaints  lodged  by  the  public  with  Police  Complaint 
Review  Boards. 

In  closing,  let  me  again  re-iterate  that  I  look  forward  to  your  sponsorship  of 
this  bill  in  the  Senate.  I  also  hope  you  agree  to  arrange  to  have  this  matter 
discussed  more  fully  so  that  an  identical  bill  can  be  introduced  in  both  houses. 
With  all  good  wishes,  I  am, 
Sincerely  yours, 

Mario  Biaggi. 


APPENDIX  C 

Bill  of  Rights  fob  Members  of  the  New  York  City  Police 
Department 

(As  authorized  by  T.O.P.  1G7,  dated  April  26,  1967  and  amended  by  T.O.P 
167-1,  dated  August  8.  1967. ) 

In  response  to  a  long  campaign  waged  by  the  Patrolmen's  Benevolent  Associa- 
tion to  safeguard  the  i^ights  of  police  officers  involved  in  Departmental  investiga- 
tions, the  Police  Department  has  established  the  following  procedures  to  govern 
the  conduct  and  control  of  such  investigations  : 

The  wide  ranging  powers  and  duties  given  to  the  Department  and  its  members 
involve  them  in  all  manner  of  contacts  and  relationships  with  the  public.  Out  of 
these  contacts  come  many  questions  concerning  the  actions  of  members  of  the 
force.  The.se  questions  often  require  immediate  investigation  by  superior  officers 
designated  by  the  Police  Commissioner,  sucli  as  those  superior  officers  assigned 
to  the  Police  Commissioner's  Investigating  Unit.  First  Deputy  Commissioner's 
Investigating  Unit,  Chief  Inspector'.s  Investigating  Unit,  Chief  of  Patrol's  Inves- 
tigating Unit,  and  the  Civilian  Complaint  Review  Board.  In  an  effort  to  ensure 
that  these  investigations  are  conducted  in  a  manner  which  is  conducive  to  good 
order  and  discipline,  the  following  guidelines  are  promulgated  : 

(1)  The  interrogation  of  a  member  of  the  force  shall  be  at  a  reasonable  hour, 
preferably  when  the  member  of  the  force  is  on  duty,  unless  the  exigencies  of 
the  investigation  dictate  otherwise.  Where  practicable,  interrogations  should  be 
.scheduled  for  the  daytime  and  the  reassignment  of  the  member  of  the  force  to  the 
second  platoon  should  be  employed.  If  any  time  is  lost,  the  member  of  the  force 
shall  be  compensated.  ( See  S.O.i?.  IS,  s.  1962 — revised  and  reissued  8/26/65. ) 

(2)  The  interrogations  shall  take  place  at  a  location  designated  by  the  investi- 
gating officer.  Usually  it  will  be  at  the  command  to  which  the  investigating  officer 
is  assigned  or  at  the  precinct  within  which  the  incident  allegedly  occurred. 

(3)  The  member  of  the  force  shall  be  informed  of  the  rank,  name  and  com- 
mand of  the  officer  in  charge  of  the  investigation,  as  well  as  the  rank,  name  and 
command  of  the  interrogating  officer  and  all  persons  present  during  the  inter- 
rogation. If  a  member  of  the  force  is  directed  to  leave  his  post  and  report  for 
interrogation  to  another  command,  his  command  shall  be  promptly  notified  of  his 
whereabouts. 

(4)  The  member  of  the  force  shall  be  informed  of  the  nature  of  the  investiga- 
tion before  any  interrogation  commences,  including  the  name  of  the  complainant. 
The  addresses  of  complainants  and/or  witnesses  need  not  be  disclosed ;  however, 
sufficient  information  to  reasonably  apprise  the  member  of  the  allegations  should 
be  provided.  If  it  is  known  that  the  member  of  the  force  being  interrogated  is  a 
witness  only,  he  should  be  so  informed  at  the  initial  contact. 

(5)  The  questioning  shall  not  be  overly  long.  Reasonable  respites  shall  be 
allowed.  Time  shall  also  be  provided  for  personal  necessities,  meals,  telephone 
calls  and  rest  periods  as  are  reasonably  necessary. 

(6)  The  member  of  the  force  shall  not  be  subjected  to  any  offensive  language, 
nor  shall  he  be  threatened  with  transfer,  dismissal  or  other  disciplinary  punish- 
ment. No  promises  of  reward  shall  be  made  as  an  inducement  to  answering 
questions. 

(7)  The  complete  interrogation  of  the  member  of  the  force  shall  be  recorded 
mechanically  or  by  a  department  stenographer.  There  will  be  no  "off-the-record" 
■questions.  All  recesses  called  during  the  questioning  shall  be  recorded. 

(8)  If  a  member  of  the  force  is  under  arrest  or  is  likely  to  be,  that  is,  if  he  is  a 
suspect  or  tlie  target  of  a  criminal  investigation,  he  shall  be  given  his  rights 
pursuant  to  the  Miranda  decision  as  set  forth  in  T.O.P.  158,  c.s. 
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(9)  In  all  other  cases,  the  law  imposes  no  obligation,  legal  or  otherwise,  on 
the  Department  to  provide  an  opportunity  for  a  member  of  the  force  to  consult 
with  counsel  or  anyone  else  when  questioned  by  a  superior  officer  about  his 
employment  or  matters  relevant  to  his  continuing  fitness  for  police  service. 
Nevertheless,  in  the  interest  of  maintaining  the  usually  high  morale  of  the 
force,  the  Department  shall  afford  an  opportunity  for  a  member  of  the  force, 
if  he  so  requests,  to  consult  with  counsel  before  being  questioned  concerning  a 
serious  violation  of  the  Rules  and  Procedures,  provided  the  interrogation  is 
not  unduly  delayed.  However,  in  such  cases,  the  interrogation  may  not  be  post- 
poned for  purposes  of  counsel  past  10  A.M.  of  the  day  following  the  notification 
of  interrogation.  Counsel,  if  available,  and  a  representative  of  a  line  organiza- 
tion may  be  present  during  the  interrogation  of  a  member  of  the  force.  Obvi- 
ously, requests  for  an  opportunity  to  consult  with  counsel  in  connection  with 
minor  violations,  such  as  absence  from  post,  failure  to  signal,  failure  to  make 
entries,  etc.,  will  be  denied  unless  sufficient  reasons  are  advanced. 

(10)  In  any  case,  the  refusal  by  a  member  of  the  force  to  answer  pertinent 
questions  may  result  in  disciplinary  action. 

INVESTIGATION   BY   OTHER   UNITS 

Basically,  the  aforementioned  guidelines  will  be  observed  by  all  superior 
officers  or  other  officers  of  this  department  while  conducting  investigations  of 
actions  of  members  of  the  force.  In  connection  with  investigations  of  alleged 
criminal  acts  or  serious  violations  of  the  Rules  and  Procedures,  the  provisions 
of  subdivisions  8  and  9,  concerning  counsel  and/or  line  organization  representa- 
tives, shall  be  observed.  However,  in  connection  with  minor  violations  (such  as 
absence  from  post,  failure  to  signal,  failure  to  make  entries,  etc.)  requests  for 
an  opportunity  to  consult  with  counsel  or  with  a  line  organization  representa- 
tive will  be  denied  by  the  investigating  officer  unless  sufficient  reasons  are 
advanced.  In  such  cases,  the  investigating  officer  shall  have  discretion  as  to 
whether  or  not  the  interrogation  is  to  be  recorded. 


PUBLIC  SAFETY  OFFICERS'  BENEFITS  ACT— LAW 
ENFORCEMENT  OFFICERS'  BILL  OF  RIGHTS 


THURSDAY,  JULY  26,   1973 

House  op  Representatives, 
Subcommittee  on  Isimigration, 
Citizenship,  and  International  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  10 :25  a.m.,  pursuant  to  notice,  in  room 
2226,  Eayburn  House  Office  Building,  Representative  Joshua  Eilberg 
[chairman  of  the  subcommittee]  presiding. 

Present :  Representatives  Eilberg,  Holtzman,  Keating,  and  Wiggins. 

Also  present:  Garner  J.  Cline,  counsel;  Arthur  P.  Endres,  Jr., 
assistant  counsel ;  and  Donald  G.  Benn,  associate  counsel. 

Mr.  Eilberg.  The  subcommittee  will  come  to  order. 

We  will  resume  our  hearings  on  the  bills  pertaining  to  the  Public 
Safety  Officers'  Benefits  Act,  and  there  are  many  versions  of  that,  and 
the  law  enforcement  officers'  bill  of  rights,  H.R.  163,  and  H.R.  4598.  Of 
course,  Mario  Biaggi,  Congressman  Biaggi,  has  been  in  the  hot  seat 
and  we  have  been  asking  questions  for  the  last  day  or  so.  Ajid,  Con- 
gressman Wiggins,  I  understand  that  you  have  some  questions  that 
you  might  ask,  and  I  think  it  would  be  appropriate  for  that  to  take 
place  now,  if  you  are  ready. 

TESTIMONY  OF  HON.  MARIO  BIAGGI,  A  REPHESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  YORK— Resumed 

Mr.  Wiggins.  Thank  you,  Mr.  Chairman. 

As  you  know,  I  missed  perhaps  the  last  hour  of  questioning  yester- 
day, and  it  is  possible  that  other  members  of  the  subcommittee  have 
gone  over  these  questions  and,  if  so,  I  apologize  for  that.  Please  feel 
free  to  say  you  have  answered  my  inquiry  fully,  if  it  is  in  the  record, 
and  if  that  is  the  case. 

Your  legislation  has  so  many  cosponsors,  Mr.  Biaggi,  that  it  behooves 
this  subcommittee  to  take  a  careful  look  at  it  and  I  intend  to  do  that 
and  elicit  your  opinion  with  respect  to  the  meaning  of  the  language 
used  in  your  bill,  H.R.  4598.  First,  I  want  to  discuss  the  theory  of  the 
legislation.  It  is  my  understanding  that  it  proposes  an  amendment  to 
the  Omnibus  Crime  Control  and  Safe  Streets  Act  to  require  that  each 
State,  which  is  the  recipient  of  grants  under  the  LEAA  program  to 
adopt  a  procedure  for  dealing  with  law  enforcement  officers'  grievances. 
Have  I  accurately  stated  the  general  thrust  of  your  legislation  ? 

INIr.  Biaggi.  Yes. 

(143) 
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]\Ir.  WiGCxixs.  Tlie  bill  envisage  tliat  eacli  State  would  enact  a  statute' 
to  implement  the  terms  of  this  Federal  legislation,  is  that  right  ? 

Mr.  BiAGGi.  That  could  be  an  avenue. 

Mr.  Wiggins.  Well,  is  it  ? 

]Mr.  BiAGGi.  Of  implementing  it. 

Mr.  Wiggins.  Is  it  envisaged  by  you  that  this  Federal  law  will  ))e  the 
law  which  will  be  administered  by  the  local  police  department  in  deal- 
ing with  police  officer  grievances,  or  will  the  individual  jurisdictions 
be  required  to  enact  a  local  ordinance  or  State  statute,  as  the  case  may 
be,  embodying  the  elements  of  the  Federal  statute? 

]Mr.  BiAGGi.  As  a  matter  of  pragmatics  and  history,  it  would  seem 
to  me  that  the  State  would  follow  and  implement  and  incorporate  intO' 
their  own  legislative  books,  provisions  of  this  Federal  law. 

Mr.  Wiggins.  I  see.  This,  then,  gives  them  an  option.  If  they  wish 
to  receive  LEAA  money,  they  must  enact  a  State  or  local  statute,  as 
the  case  may  be,  which  corresponds  to  the  provisions  of  the  Federal 
law. 

INIr.  BiAGGi.  And  the  alternative,  the  various  departments  could 
administratively  incorporate  these  provisions  into  the  rules  and  regu- 
lations. However,  they  would  have,  in  addition  to  having  the  force  in 
effect  by  law  by  virtue  of  their  administrative  action,  it  would  be,  at 
the  same  time,  using  the  Federal  law.  So,  what  we  can  envisage  is  the 
State  doing  it  to  deal  with  every  agency  through  legislation,  or  have 
every  agency  that  would  want  to  benefit  as  a  result  of  LEAA  funds 
amend  their  rules  and  regulations  so  that  these  provisions  would  be 
incorporated  into  their  body  of  rules. 

Mr.  Wiggins.  All  right.  That  is  the  wa^^  I  read  your  legislation, 
too.  It  would  require  implementation  by  each  State  or  other  employer 
of  a  law  enforcement  officer. 

ISTow,  the  legislation  treats  with  the  problem  of  law  enforcement 
officers  in  their  relationships  with  one  another,  the  relationships  Avith 
their  employer,  and  their  relationships  to  the  public,  in  general.  Is  that 
right? 

Mr.  BiAGGi.  Yes.  I  think  that  it  is  a  particular  emphasis  on  their 
relationship  with  one  another.  As  a  matter  of  practical  experience,  you 
Avill  find  superiors  in  departments  in  pursuit  of  objectives  will  be  a 
little  less  careful  about  the  rights  of  police  officers  than  they  would  be 
of  a  prisoner  that  they  might  have  arrested  for  a  heinous  crime. 

Mr.  Wiggins.  Well,  now,  to  my  knowledge,  this  is  the  first  time  that 
the  Congress  has  ever  purported  to  legislate  and  to  mandate  person- 
nel relationships  within  any  local  jurisdiction  or  with  any  other  level 
of  government,  save  its  own.  This  would  be  a  massive  involvement 
of  the  Federal  Government  in  the  internal  operation  of  tlie  hx^al 
police  department.  Does  that  bother  you,  Mr.  Biaggi? 

Mr.  Biaggi.  To  begin  with,  I  do  not  agree  with  the  premise,  and  it 
does  not,  as  a  matter  of  fact,  follow.  You  say  personnel  relationship. 
What  we  are  really  talking  about  is  due  process  and  civil  rights,  and 
if  that  is  to  be  interpreted  as  a  personnel  relationship,  I  do  not  thiak 
that  is  what  you  have  in  mind. 

Mr.  Wiggins.  Well,  whatever  we  call  it.  For  example.  Congress 
does  not  involve  itself  with  mandating  the  "due  process''  requiit^m.ent 
that  an  em]>loyer  must  accord  his  employee  under  normal  circum- 
stances. So  far  as  I  know,  the  Federal  Government  does  not  tell  a 
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dopartnient  store  liow  it  is  going  to  treat  its  employees  who  may  have 
a  grievance. 

Mr.  BiAGOi.  Well,  except  in  this.  The  Federal  Government  has  told 
department  stores  and  has  told  political  subdivisions  throughout  the 
country  and  just  about  everyone  in  position,  how  they  should  deal 
with  their  employees  or  human  beings  insofar  as  their  civil  rights  are 
concerned. 

Some  people  may  regard  that  as  intervention,  and,  some  people 
initially  said  that  is  not  necessary  because  the  Constitution  provided 
it,  but,"the  fact  of  the  matter  is,  there  was  not  a  legislative  statement 
subsequent  to  the  enactment  of  the  Constitution,  and  even  more  practi- 
cally, civil  rights  were  continued  to  be  denied  so  many  people.  And 
the  Federal  Government  has  intervened  in  many,  many  areas,  inter- 
^-ened  in  very  specific  ways,  in  the  very  same  way  that  I  am  asking 
them  to  intervene  in  this*^  case.  And,  that  is,  their  funding  in  their 
programs  in  all  of  the  States  of  the  Union,  and  they  say.  now.  if  you 
seek  these  funds,  we  place  certain  conditions  in  order  to  be  declared 
eligible.  And  that  is  exactly  what  we  are  doing  here.  I  think  in  my 
statement,  I  have  enumerated  a  number  of  instances,  housing,  busing 
and  the  like. 

Mr.  Wiggins.  Well,  can  you  give  me  any  illustration  in  which  the 
Federal  Government  has  purported  to  involve  itself  in  the  personnel 
relationships  between  an  employer  and  employee  in  the  manner  in 
which  we  are  asked  to  do  so  under  this  legislation  ? 

]\Ir.  BiAGGi.  Let  me  talk  in  terms  of  the  personnel  relationships.  We 
have  to  define  that.  What  is  that?  What  are  we  talking  about?  T\liat 
I  am  asking  here  is  not  that  the  Federal  Government  involve  itself 
in  the  personnel  relationships.  What  I  am  asking  is  that  the  Federal 
Government  see  that  certain  standards  are  maintained,  standards  that 
have  been  given  to  every  other  citizen  of  the  United  States. 

Mr.  Wiggins.  That  is  my  question.  "\Miat  other  citizens  have  had 
standards  such  as  these  imposed  upon  them  ? 

Mr.  Biaggi.  I  read  yesterday  that  to  begin  with  the  New  York  City 
Police  Department  currently  has  a  bill  of  rights  and  has  had  it  since 
1067.  It  is  not  new.  It  works.  It  has  worked  very  effectively  with  one 
ultimate  result:  better  relationships  internally  and,  hence,  more  ef- 
fective law  enforcement  mechanism.  Too,  the  ^Maryland  Legislature  is 
now  considering  it.  The  Memphis 

Mr.  Wiggins.  Before  you  read  a  list  of  state  laws,  I  do  not  doubt  the 
right  of  an  employer  to  establish  personnel  rules  with  respect  to  its 
employees.  A  better  analogy  would  be  for  you  to  point  to  a  Xew  York 
City  statute  mandating  rules  on  Federal  employees,  because  just  the 
reverse  of  that  is  going  to  happen  under  this  legislation.  That  is  the 
kind  of  illustration  I  would  hope  you  would  point  out. 

Mr.  Biaggi.  No.  I  do  not  think  that  that  could  occur.  It  is  very  un- 
likely to  occur  because  we  do  not  have  the  leverage,  if  you  want  to 
work  the  reverse  procedure.  The  New  York  City  could  not  impose  its 
will  on  the  Federal  Government. 

Mr.  Wiggins.  Why  not  ? 

Mr.  Biaggi.  Because  it  could  not  involve  itself  in  the  jurisdiction 
and  ordinarily  the  Federal  Government  would  not  find  itself  in  that 
local  jurisdiction,  agreed.  And,  ordinarily,  I  would  agree  these  prob- 
lems should  be  resolved  on  a  local  basis.  It  would  be  the  Alpha  and  the 
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'Omega.  It  would  be  the  proper  way.  But,  we  learned  tliat  it  does  not 
work.  Now,  we  have  found  a  way  in  which  the  Federal  Government 
can  inject  itself  into  the  picture  to  correct  a  universal  injustice,  with 
rare  exception,  and  that  way  is  through  the  LEAA  funds. 

Now,  what  happens  there  is  that  when  they  apply  for  funds  they 
must  meet  certain  standards.  LEAA  has  established  certain  standards 
already  and  in  this  session  of  Congress,  they  said  that  in  order  to 
qualify  for  funds,  there  must  be  no  sex  discrimination.  In  order  to 
qualify  for  funds,  just  recently,  there  must  be  elimination  of  minimal 
rights.  That  is  intervention  in  the  eyes  of  some.  It  is  not  intervention 
in  my  mind  because  the  city  has  the  right  not  to  apply  for  these  funds. 

Mr.  Wiggins.  Let  me  say  that  in  my  view,  Mr.  Leonard  and  Mr. 
Kleindienst  did  not  distinguish  themselves  by  imposing  height 
limitations  on  local  police  departments. 

Mr.  BiAGGi.  I  could  not  agree  with  you  more. 

Mr.  Wiggins.  I  thought  it  was  outrageous.  But,  nevertheless,  I  will 
agree  with  you  that  it  is  probably  within  the  constitutional  authority 
of  Congress  to  use  the  carrot  and  a  stick  approach,  and  say,  "We 
do  not  mandate  anything  upon  you,  but  if  you  wish  to  avail  yourself 
of  Federal  money,  then  you  will  meet  these  standards."  I  do  not  raise 
a  constitutional  "question ;  rather,  I  raise  the  question  of  the  wisdom 
of  the  Federal  Government  involving  itself  in  local  personnel  mat- 
ters. And  I  gather  your  answer  to  be  that  you  think  it  is  wise. 

Mr.  BiAGGi.  Well,  you  see,  we  are  talking  about  personnel  manage- 
ment. I  do  not  conclude  that  that  is  what  we  are  doing. 

Mr.  Wiggins.  Well,  we  will  get  into  some  illustrations  shortly 
where  I  would  conclude  that  that  is  exactly  what  we  are  doing. 

Mr.  BiAGGi.  I  think  what  we  are  truly  concerned  about  primarily 
is  the  right,  or  the  rights  of  the  individual. 

Now,  it  has  been  universally  accepted  that  we  are  concerned  about 
the  rights  of  all  individuals"^,  and  I  recited  yesterday  that  Judge 
Merhige  established  a  set  of  requisites  for  a  group  of  people  which 
were  comparable  to  those  that  we  have  offered  in  our  bill  for  police 
officers.  The  difference?  Those  that  he  established  were  inmates  in 
prison.  Wliat  we  are  trying  to  do,  really,  in  fact,  is  establish  for 
policemen  the  very  same  rights  that  the  criminals  that  they  have 
arrested  now  possess. 

Now,  if  you  get  into  the  cases  in  point,  which  I  have  illustrated,  of 
course,  out  of  those  cases  comes  the  abuse.  We  are  not  against,  mind 
you,  the  prosecution  and  we  are  not  offering  this  to  help  wrongdoers. 
The  fact  of  the  matter  is  in  experience  of  the  last  6  or  7  years  in  New 
York  City,  we  find  that  where  heretofore  the  wrongdoer,  the  police- 
man had  "an  argument  in  court  and  he  was  denied  his  due  process, 
denied  his  rights.  As  a  result  of  the  implementation  of  the  bill  of 
rights  in  New  York  City,  this  argument  was  vitiated  and,  hence, 
there  were  less  court  suits,  and  the  relationship  within  the  police 
department  is  better.  Now,  we  have  a  captain's  mast  which  eliminates 
the  whole — well,  reduces  substantially  these  grievances. 

Mr.  Wiggins.  Well,  you  would  agree,  I  am  sure,  that  this  is  proba- 
bly the  first  time,  if  this  legislation  becomes  law,  that  the  Federal 
Government  has  become  directly  involved  in  the  personnel  relation- 
ships within  a  local  police  department  ? 
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Mr.  BiAGOi.  Well,  we  are  i)1aying  with  whether  the  Government 
becomes  involved  in  personnel  relationships  and  I  underetand  what 
you  are  saying.  And  I  think  that  we  have  to  delineate  that  very  care- 
fully. The  Government,  in  my  judgment,  is  not  involved  in  the  State 
or  the  city  in  order  to  qualify  for  these  funds.  All  we  are  asking,  and 
this  bill  would  provide  another  requirement,  another  condition  that 
must  be  met.  and  tliere  are  more  and  more  conditions  being  imposed 
on  these  funds  with  each  congressional  action.  All  we  are  asking  is 
if  the  city  or  State  would  qualify  for  these  funds,  they  must  meet  a 
condition.  This  the  condition ;  that  is,  the  rights,  basic  rights,  consti- 
tutional rights,  of  police  officers  be  guaranteed. 

Mr.  WiGGixs.  I  do  not  want  to  pursue  that  matter  at  tliis  moment- 
Mr.  BiAGOT.  Beyond  that,  Mr.  Wiggins,  the  Federal  Government 
does  not  interfere  at  all,  in  no  way.  No  representative  appears  or 
involves  itself  within  the  internal  action  of  a  police  department,  none 
whatsoever.  It  is  just  a  question  of  establishing  a  condition,  the  State 
walling  to  meet  it  and  the  funds  being  forwarded,  and  God  knows^ 
the  State  of  New  York  is  now  receiving  hundreds  and  hundreds  of 
thousands  if  not  millions  of  dollars  in  LEAA  funds,  with  other  con- 
ditions that  have  been  met  without  any  Federal  intervention. 

Mr.  Wiggins.  I  now  want  to  proceed  with  the  bill. 

It  accords  certain  rights  to  law  enforcement  officers.  The  term  "law 
enforcement  officer*'  is  used  repeatedly.  In  your  bill,  there  is  no  defi- 
nition of  that  term.  Is  there  a  definition  in  the  basic  legislation 
that  is  being  amended,  of  what  constitutes  a  law  enforcement  officer? 

Mr.  BiAGGi.  Well,  it  would  seem  to  me  that  that  would  have  to  be 
defined. 

Mr.  Wiggins.  What  is  your  definition? 

Mr.  Biaggi.  I  think  the  definition  could  be  found  in  the  bill,  proper, 
and  that  would  apply. 

]Mr.  Wiggins.  In  the  basic  legislation  ? 

Mr.  Biaggi.  The  basic  legislation,  yes. 

Mr.  Wiggins.  Now,  I  would  like  you  to  have  the  bill  in  front  of 
3'ou,  so  that  I  can  ask  you  questions  with  respect  to  it.  [See  p.  24.] 

Mr.  Biaggi.  Wliat  page  are  you  on,  Mr.  Wiggins  ? 

Mr.  Wiggins.  Let  us  start  on  page  3.  The  first  specific  right  is  the 
right  to  engage  in  political  activity  while  not  on  active  duty  as  a 
police  officer.  Would  that  include  the  right  to  hold  public  office  ? 

Mr.  Biaggi.  Well,  in  order  to  hold  public  office,  they  would  have  to 
leave  the  department.  This  question  was  posed  yesterday,  but  I  wdll 
respond  to  it  again.  Most  of  them  were  and  it  is  an  area — the  theory  is 
that  the  prohibition,  the  prohibition  on  the  part  of  the  policemen  or 
the  effect  of  the  Hatch  Act,  in  my  judgment,  has  been  outmoded.  ^Vlien 
the  Hatch  Act  was  first  enacted,  I  do  not  know  how  many,  there  might 
have  been  several  hundred  thousand  people  involved,  employees,  and 
they  were  prohibited  from  participating  in  political  acti\dties.  But, 
since  that  time,  and  it  was  a  time  when  the  Federal  Government  was 
not  so  deeply  involved  in  political  subdivisions  but  we  have  had,  oh, 
better  than  a  quarter  of  a  century  go  by,  and  what  we  have  seen  is  that 
the  Government  is  just  about  into  every  level  of  government,  and 
Federal  moneys  are  found  in  almost  every  agency  in  the  country.  As 
a  result  of  that,  we  have  millions  of  people  who,  if  the  Hatch  Act  was 
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Tery  strictly  construed  and  enforced,  would  be  prohibited  from  par- 
ticipating in  political  actiAdties. 

Mr.  Wiggins.  In  many  parts  of  this  country,  sheriffs  are  elected. 
I  am  not  aware  of  any  police  officers  or  police  chiefs  who  are  elected, 
but  perhaps  there  are  "in  some  places.  Would  it  bother  you,  would  you 
be  concerned  about  the  possibility  of  an  elected  sheriff  imposing  an 
undue  pressure,  coercive  pressure,  upon  his  personnel  to  further  his 
election?  Can  you  imagine  a  sheriff  wdio  would  not  have  a  bum}>er 
sticker  to  support  his  boss  ?  Of  course,  he  would  only  put  that  on  his 
private  automobile  while  he  is  off  duty  but 

Mr.  BiAGGi.  I  have  seen  police  officers  all  over  the  country  with 
bumper  stickers  really  on  their  cars,  which  is  the  family  car,  but  the 
]:)roblem  was  raised  yesterday  by  the  chairman,  and  not  quite  in  that 
frame.  But,  I  am  thinking  interms  of  the  larger  municipalities.  Rut,  I 
think  we  are  talking  about  1973.  The  chairman  raised  the  point  that  a 
committeeman  might  exert  undue  influence.  I  responded  that  I  thought 
he  was  giving  the  committeeman  more  credit  for  the  position  than  it 
was  entitled  to  and  the  prestige.  But,  be  as  it  may,  this  is  one  area  that, 
frankly,  I  know  is  somewhat  controversial. 

Now,  in  the  city  of  New  York,  the  firemen  were  prohibited  from  par- 
ticipating in  political  activities  until  this  year.  This  year  there  was 
legislation  which  now  permits  them  to  belong  to  political  clubs  and 
participate  in  political  activities.  I  feel  that  every  person  in  the  coun- 
try should  be  permitted  to  participate  in  political  activities. 

If  we  talk  in  terms  of  the  last  10  or  20  years,  we  have  been  talking 
in  terms  of  getting  the  poor  involved,  the  illiterate  involved,  and  we 
have  amended  our  laws  w^here  they  are  now  even  required  to  take  ex- 
aminations any  more  or  literacy  tests  to  participate  in  voting.  Now, 
we  do  that  for  everyone  else  in  the  country  and  we  cut  out  a  vast 
segment,  a  responsible  segment,  a  segment  with  a  very  definite  stake 
in  the  affairs  of  our  Nation  by  a  prohibition  on  this. 

Mr.  Wiggins.  I  gather  the  answer  to  my  question  is  that  you  do  not 
feel  that  an  employer,  such  as  a  sheriff,  would  exert  undue  influence 
upon  his  employees,  the  de]:)uties,  if  he  were  standing  for  reelection  ? 

Mr.  BiAGGi.  Well,  it  would  depend  upon,  frankly,  who  he  was,  how 
the  deputies  were  employed.  Are  they  appointees  or  civil  service?  If 
they  are  civil  service,  I  think  that  his  position  or  his  influence  would 
depend  purely  on  his  personal  relationship  rather  than  on  the  posi- 
tion of  sheriff. 

Mr.  Wiggins.  And  if  they  are  not  ? 

Mr.  EiLBERG.  Mr.  Wiggins,  I  think  we  should  answer  the  quorum  call 
and  th.en  continue. 

May  I  tell  you  that  the  hearings  will  resume  in  H-128,  which  is  oppo- 
site the  Members'  dining  room,"so  that  we  will  not  have  the  distance 
to  travel  back  and  forth.  It  is  a  small  room,  and  I  doubt  that  we  can 
accommodate  everyone  that  is  in  this  room  here.  So,  I  am  hoping  that 
those  who  are  witnesses  or  only  those  who  are  immediately  concerned 
with  the  issues  before  us  or  the  issues  to  be  raised  shortly  with  regard 
to  the  other  matter  will  attempt  to  stay  within  the  room.  The  room 
is  just  too  small  to  accommodate  everybody,  and  I  hope  everyone  will 
just  use  their  good  judgment.  So,  after  we  get  through  voting,  we  will 
go  right  to  H-128,  which  is  opposite  the  Members'  dining  room. 

[Short  recess.] 
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Mr.  EiLBERG.  Ladies  and  gentlemen,  the  hearing  is  resumed. 
Mr.  Wiggins.  Congressman  Biaggi,  I  should  like  to  discuss  now— — 
Mr.  Biaggi.  Mr.  "Wiggins,  before  we  go  on,  I  would  like  permission 
to  answer  a  previous  question  on  whether  sheriffs  or  police  officers 
sliould  run  for  office.  The  fact  is,  I  am  advised,  that  it  has  occurred. 
One-man  became  the  mayor  of  the  city  of  Milwaukee  while  he  was  still 
a  policeman  and  Wisconsin  permits  police  officers  to  hold  office.  I  think 
in  your  State,  who  is  a  police  officer,  who  is  a  councilman.  The  fact 
that  it  has  occurred,  without  disrupting  normal  order  of  events  or  vio- 
lating any  area  that  we  might  otherwise  be  concerned  about  if  testi- 
mony unto  itself. 

Bear  in  mind  that  this  activity  must  be  confined  to  off-duty  hours  and 
while  we  are  talking  about  that,  the  police  officer  is  part  of  the  whole 
law  enforcement  picture.  Now,  he  is  just  one  segment  of  it.  We  have 
the  prosecutor's  office,  a  very  important  segment.  There  is  no  prohibi- 
tion on  them.  There  is  the  U.S.  Attorney  General's  Office  and  no  prohi- 
bition. I  think  on  every  other  segment  of  the  whole  law  enforcement 
picture,  they  are  not  burdened  with  this  prohibition.  Only  the  police 
officer. 

Mr.  Wiggins.  All  right.  Now,  I  would  like  to  turn  to  paragraph  B 
■of  the  bill  of  rights  which  commences  on  page  3  of  the  bill,  and  par- 
ticularly that  major  paragraph  which  deals  with  the  rights  of  officers 
while  under  investigatiom  In  the  succeeding  subparagraphs,  it  speci- 
fies certain  procedures  which  are  to  be  followed  during  the  investi- 
gation of  a  police  officer.  I  direct  your  attention  to  the  language  which 
begins  on  line  18.  on  page  3.  Yoii  can  follow  it  with  me.  I  am  on  line 
18.  It  is  as  follows: 

"Wlienever  a  law  enforcement  officer  is  under  investigation  or  sub- 
ject to  interrogation  by  members  of  his  or  any  other  investigative 
agency,  for  any  reason,  which  could  lead  to  disciplinary  action"  and 
so  forth. 

My  first  inquiry  is,  who  is  to  conduct  the  investigation  which  you 
envisage  ?  Is  this  to  be  an  internal  police  investigation  or  is  it  to  apply 
as  well  to  any  investigation?  I  am  curious  about  that  because  you  need 
the  language  "or  any  other  investigative  agency.'' 

Mr.  Biaggi.  It  would  appear  to  me  that  this  would  apply  to  the 
broader  picture.  You  are  talking  in  terms  of  tlie  riglits  of  an  individ- 
ual, and  I  think  for  the  most  part  you  will  find,  in  practice,  that  it 
will  be  dealing  with  internal  affairs.  But,  as  far  as  the  legislation  is 
concerned,  it  deals  with  the  broad  picture.  However,  the  problem  is 
virtuallv  nonexistent  outside  the  various  departments. 

Mr.  Wiggins.  Would  it  include  an  investigation  in  which  the  dis- 
trict attorney  is  the  ])rinci):>al  investigator  ? 

Mr.  Biaggi.  I  could  not  see  any  reason  why  it  sliould  not. 
Mr.  Wiggins.  The  state  attorney  in  some  States  is  the  attorney 
general  and  often  conducts  inquiries  with  respect  to  local  police  cor- 
rui^tion  and  related  problems.  Would  it  apply  to  investigations  at  that 
level  as  well? 

Mr.  Biaggi.  I  would  think  it  would  apply.  I  should  not  say  "I  think." 
The  purpose  of  the  legislation  is  to  protect  the  right  of  the  individual 
and  that  right  goes  Avith  him  everywhere  he  is,  and  any  investigation 
would  have  to,  that  right  would  have  to  be  protected. 
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Mr.  Wiggins.  Then  I  understand  that  your  meaning  on  line  20  is 
to  make  it  broadly  apply  to  all  investigative  agencies  reviewing  the 
conduct  of  the  law  enforcement  officers  which  could  lead  for  any  rea- 
son, to  disciplinary  action  or  other  types  of  punishment  ? 

Mr.  BiAGGi.  That  is  right. 

Mr.  Wiggins.  All  right.  That  interpretation  is  important  as  we 
both  proceed  now  through  the  subdivisions. 

On  the  next  page,  subparagraph  2 

Mr.  EiLBERG.  What  page,  Mr.  Wiggins  ? 

_  Mr.  Wiggins.  Page  4.  It  states :  "The  investigation  shall  take  place 
either  at  the  office  of  the  commander  of  the  investigating  officer  or  at 
the  office  of  the  local  precinct  or  police  unit." 

Now,  is  that  a  realistic  requirement  if  we  are  talking  about  the 
district  attorney  conducting  an  investigation  ? 

Mr.  Biaggi.  Well,  in  response  to  your  initial  question,  you  will  note 
my  response  was  that  for  the  most  part,  practically  speaking,  that 
most  of  these  investigations  would  be  internal.  But,  tliere  would  be 
occasions  where  you  have  a  broader  situation  and  I  think  that  would 
be  minimal.  It  would  be  minimal  in  effect  as  far  as  the  district  at- 
torney is  concerned.  "What  happens  in  New  York?  Let  us  talk  in  terms 
of  that  large  municipality  and  we  have  district  attorneys  and  as- 
sistants come  to  the  precincts,  but  it  is  no  hardship  to  go  to  the  district 
attorney's  office. 

Mr.  Wiggins.  Well,  I  understand,  but  the  legislation  requires  that 
it  be  conducted  in  another  place.  I  wonder  if  it  would  do  great  violence 
to  your  bill  if  we  were  to  confine  this  section  B  to  internal  investi- 
gations and  to  exclude  all  of  the  possible  grand  jury,  DA,  U.S. 
attorney,  all  of  the  other  possible  investigative  agencies  which  might 
get  involved  ? 

Mr.  Biaggi.  Probably  not.  I  do  think  it  would  do  too  much  violence 
because  our  concern  here  is,  for  the  most  part,  internal. 

Mr.  Wiggins.  In  subparagraph  (8)  on  page  4,  you  say  that  tlie 
"questions  shall  be  asked  of  one  interrogator  only."  Wliy  do  you  require 
that? 

Mr.  Biaggi.  Because,  envision,  if  you  will,  the  old  grilling  system 
where  the  police  officer  or  officers  in  yesteryear  would  get  a  suspect, 
put  him  under  the  hot  lights  and  have  a  half  dozen  people  shooting 
questions  at  him,  and  it  created  confusion  and  was  ruled  out  as  a 
matter  of  practice.  It  cannot  be  done  to  a  suspect  toda;/  and  if  it  cannot 
be  done  to  the  suspect,  why  should  it  be  permitted  to  the  police  officer? 

Mr.  Wiggins.  Is  that  the  law?  Is  it  a  matter  of  constitutional  law 
that  a  suspect  may  be  interrogated  only  by  one  interrogator  ? 

Mr.  Biaggi.  Well,  I  do  not  laiow  if  it  is  constitutional  law,  but,  as  a 
matter  of  practice,  it  does  not  occur  any  more.  I  think  there  are  court 
decisions,  Mr.  WisTgins,  that  say  that  that  is  oppressive. 

Mr.  Wiggins.  Would  it  do  great  Aaolence  to  your  bill  if  we  were  to 
say  that  the  interrogation  shall  be  conducted  in  a  reasonable  manner? 
To  be  too  specific  now  and  say  that  it  is  only  one  interrogator  leads  to 
undesirable  consequences. 

Mr.  Biaggi.  Let  me  respond  to  that.  I  said  that  I  believe,  that  as  a 
matter  of  court  decision  and  I  am  informed  that  it  is  part  of  the  Mi- 
randa decision,  where  you  should  not  have  more  than  one  interrogator 
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lit  a  time.  But,  for  the  recoi'd,  smd  for  your  own  information,  I  will 
proA'ide  a  full  reply  for  j^ou. 

Mr.  Wiggins.  Well,  OK.  I  wotikl  like  the  reply  to  focus  then  on 
whether  or  not  it  would  do  violence  to  your  purpose  if  we  were  to 
mandate  only  that  the  interrogation  be  conducted  in  a  reasonable 
manner. 

]Mr.  BiAGGi.  Wei],  as  legislators,  I  would  have  to  agree  that  that  is  a 
modified  form,  and  if  that  were  implemented  properly,  I  could  find 
no  fault  with  it.  But,  I  am  talking  in  terms  of  the  overzealous  in- 
vestigator who  construes  reasonableness  to  fit  his  purpose.  That  is  my 
concern. 

Mr.  Wiggins.  Let  us  go  now  to  paragraphs  4  and  5,  and  I  will  try  to 
conclude  on  those. 

]Mr.  BiAGGi.  "V^Hiere  is  that  ? 

JNIr.  Wiggins.  Paragraphs  4  and  5  on  page  4.  Basically,  these  two 
paragraphs  when  read  together  require  that  the  officer  under  investiga- 
tion be  informed  of  the  names  of  the  complainants,  and  if  the  com- 
plainant be  a  civilian  against  the  police  officer,  then  that  complaint 
shall  be  duly  sworn  to  and,  presumptively,  therefore,  be  in  writing, 
before  an  official  autliorized  to  administer  oaths.  Now,  it  seems  to  me 
that  this  would  rule  out  inquiries  based  upon  anonymous  tips  which 
may  come  to  the  attention  of  the  police.  Is  that  not  a  possibility? 

Mr.  BiAGGi.  No,  not  really,  because  anonymous  tips  and  we  realize 
that  they  are  an  important  source  of  information,  could  be  acted  upon 
by  the  internal  affairs  unit  of  any  police  department  with  independ- 
ent investigation,  which  it  ordinarily  requires  anyway.  As  a  result  of 
that,  if  they  are  successful,  they  would  uncover  or  disclose  facts  that 
would  make  up  the  case  proper  and  would  sustain  the  initial  tip. 

Mr.  Wiggins.  But,  they  would  not  be  able  to  talk  to  the  police  officer. 
They  may  be  able  to  investigate  related  matters,  but  they  would  not  be 
able  to  go  to  the  man  who  is  apt  to  know  the  most  and  ask  him  ques- 
tions, would  they  ? 

Mr.  BiAGGi.  That  is  true.  No,  they  could  ask  him  questions,  but  if 
there  are  complaints,  if  there  is  a  complaint,  the  name  of  the  com- 
plainant must  be  made  available,  and  I  think  that  is  part  of  the  proce- 
dure in  New  York  now.  Not  necessarily  the  address,  that  is  not  im- 
portant. And  the  fact  that  we  have— you  are  talking  in  terms  of  the 
welfare  of  a  police  officer,  his  whole  life,  his  career. 

Mr.  Wiggins.  Let  me  give  you  a  more  specific  instance. 

Let  us  suppose  the  New  York  Times  carried  an  expose  on  corruption 
in  the  New  York  police  department,  and  let  us  say  they  have  zeroed  in 
on  several  precincts.  Now.  surely  the  police  department  should  respond 
to  that  kind  of  a  public  expose  by  questioning  the  officers  who  are 
assigned  to  that  precinct.  How  could  they  do  so  without  going  to  the 
newspaper  and  asking  for  a  sworn  complaint,  asking  that  they  identify 
their  sources  under  this  legislation  ? 

Mr.  BiAGGi.  Well,  the  Times  would  be  the  source  at  that  point  and 
the  Times  would  be  the  complainant  at  that  point.  The  independent  in- 
vestigation would  disclose  facts  or  not  fail  to  disclose  facts  that  either 
sustain  or  fail  to. 

Mr.  Wiggins.  Is  it  not  unrealistic  to  believe  that  you  would  not  get 
a  swoi'n  statement  out  of  the  New  York  Times  for  any  reason,  at  least, 
witliout  taking  it  to  the  LT.S.  Supreme  Court  ? 
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Mr.  BiAGGi.  Well,  I  do  not  know  about  the  integrity  of  the  New  York 
Times.  But  they,  if  they  print  it,  they  would  have  to,  at  least,  confirm 
the  fact  that  they  printed  it  and  that  should  be  sufficient, 

Mr.  Wiggins.  That  would  not  comply  with  your  requirements  tliat 
it  be  a  sworn  statement. 

Mr.  BiAGGi.  Well,  the  purpose  of  that  sworn  statement  aspect,  Mr. 
Wiggins,  is  to  the  whole  proceedings,  at  least  from  the  complainant's 
point  of  view,  a  sense  of  resi)onsibility  so  that  they  would  not  just  con- 
jure up  fabrications  and  subject  the  police  officers  to  needless  harass- 
ment, because  we  know  we  have  an  awful  lot  of  that,  people  just  ex- 
plode at  the  policeman  for  one  reason  or  another,  seek  reprisal  as  a 
result  of  inappropriate  official  conduct,  and  start  a  series  of  harassing 
measures. 

Mr.  Wiggins.  I  appreciate  that  as  your  objective,  and  I  support 
that  as  an  objective.  But,  we  are  becoming  awfully  rigid  here  in  para- 
graphs 4  and  5  in  implementing  that  objective  to  the  extent  that  it  may 
136  impossible  for  a  police  department  to  conduct  what  amounts  to  a 
general  investigation  of  police  misconduct  because  that  would,  of 
necessity,  involve  interrogating  police  officeis  which,  under  this  re- 
quirement of  the  law,  would  mandate  that  the  sworn  statement  be  in 
the  hands  of  the  interrogator. 

Mr.  BiAGGi.  Well,  perhaps,  we  could  modify  that  section.  It  is  not 
our  purpose  to  impede  investigations.  It  is  just  our  purpose  to  see  that 
the  rights  of  the  police  officer  are  protected  in  the  process  of  an  in- 
vestigation. 

Mr.  Wiggins.  Well,  Mr.  Chairman,  I  know  that  there  are  other  wit- 
nesses w^aiting  to  testify  on  other  matters,  and  I  will  comply  with  your 
suggestion  that  I  propound  some  written  questions  to  Mr.  Biaggi. 

Mr.  EiLBERG.  Congressman  Biaggi,  would  that  be  satisfactory  to 
you? 

Mr.  Biaggi.  Oh,  sure. 

Mr.  EiLBERG.  There  are  many  other  questions  that  Congressman 
Wiggins  would  like  to  ask.  There  are  witnesses  who  have  traveled  quite 
a  distance,  and  we  would  like  to  get  to  that  hearing  today  as  well,  if 
we  possibly  can.  And  I  woidd  appreciate  very  much  if  you  would  pro- 
pound them  and  if  you  w^ould  respond  to  them  in  a  reasonable  period 
of  time.  And  Ms.  Holtzman  has  a  number  of  questions  that  she  would 
like  to  ask,  and  I  hope  you  consider  that  we  have  witnesses  here  from  a 
distance. 

Ms.  PIoLTZMAN.  I  understand,  so  I  will  try  to  be  as  brief  as  possible. 

I  am  also  disturbed  by  some  of  the  questions  or  provisions  that  Mr. 
Wiggins  pointed  to,  and  I,  again,  want  to  draw  your  attention  to- 
section  4  on  page  4,  where  you  require  again  that  the  law  enforcement 
officer  shall  be  informed  of  the  names  of  all  complainants  and  it  seems 
to  be  a  well-recognized  privilege  in  the  Federal  law  now,  I  think  in 
most  States,  that  an  informer,  the  Government  may  protect  the  name 
of  an  informer  in,  let  us  say,  certain  drug  investigations.  Would  your 
bill  require  if  an  informer  reported  an  illegal  drug  activity  on  the  part 
of  a  policeman  that  before  an  investigation  of  the  policeman  took 
place,  the  policeman  would  be  required  to  be  advised  of  that  person's 
name? 

Mr.  Biaggi.  Well,  I  do  not  know  why  you  bring  drug  investigations; 
into  it. 
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jSIs.  Hoi.tzmax.  Because  I  am  concerned  about  the  scope  of  the 
statutory  provision  here. 

Mr.  BiAGGi.  Currently  in  New  York  City.  Ms.  Holtzman  the  name 
of  the  complainant  is  issued  by  the  new  bill  of  rights  so  there  is  no 
problem  with  it.  ... 

Ms.  Holtzman.  I  would  think  there  would  be  a  conflict  with  existing 

Federal  law  and  I- 


Mr.  BiAGGi.  Well,  you  are  talking  in  terms  of  an  informer.  I  would 
not  equate  an  informer  with  a  complainant 

Ms.  Holtzman.  Well,  I  do  not  know  what  the  word  complainant 
means.  Is  it  defined  in  this  bill,  Mr.  Biaggi  ? 

Mr.  Biaggi.  No.  An  informer  just  brings  information.  A  complain- 
ant, in  fact,  brings  a  charge. 

Ms.  Holtzman.  Do  we  have  a  definition  of  complainant  m  tms 
legislation  ? 

]Mr.  Biaggi.  No,  we  do  not. 

Ms.  Holtzman.  Let  me  just  make  the  point  that  I  am  as  concerned 
as  you  are  about  fairness  in  administrative  proceedings,  and  I  am 
not'in  favor  of  duress  and  harassment  of  anyone.  But.  I  am  concerned 
about  legislation  that  goes  further  than  is  required  to  insure  that 
kind  of  fairness,  and  that  is  the  reason  I  raise  these  questions  l^ecause 
I  think  it  might.  I  think  the  term  "investigatory  agency"  would  cer- 
tainly apply  to  the  Federal  Bureau  of  Investigation,  and  I  am  con- 
cerned about  the  fact  that  tliey  might  have  to  reveal  names  of  certain 
informers  in  order  to  investigate  legitimate  crijninal  charges  against 
police  officers. 

Mr.  Biaggi.  Well,  in  that  case,  it  vrould  seem  to  me  tliat  the  com- 
plainant might  be  the  investigatory  agency  rather  tlian  their  source. 
But.  it  is  a  good  point  and  it  is  not  our  purpose 

]Ms.  Holtz:man.  I  see.  So,  you  would  consider 

]Mr.  Biaggi.  We  share  tlie  same  view,  sure. 

]Ms.  Holtzman.  You  might  consider  a  modification  of  tliis  provision 
to  accommodate  that  ? 

Mr.  Biaggi.  Sure.  We  have  an  objective  and  I  think  the  objective 
is  understood.  And  we  are  not  offering  the  bill  as  alplia  and  omega; 
that  is  why  we  have  this  legislative  process. 

Ms.  Holtzman.  OK.  And  I  have  the  same  concern  about  section  7 
on  paoe  ,5,  tlie  last  sentence  of  which  is :  "No  promise  or  reward  shall 
be  made  as  an  inducement  to  answering  any  questions.'' 

Now,  let  us  assume  that  the  District  Attorney  or  a  member  of  the 
FBI,  or  the  X'.S.  Attorney  has  a  number  of  cliarges  that  it  may  pre- 
fer against  the  police  officer  and,  in  return,  for  not  prosecuting  on 
all  charges  may  seek  to  get  a  promise  that  the  police  officer  will  testify 
about  certain  matters.  Is  that  prohibited  under  section  7?  It  would 
seem  to  me  it  would  be. 

Mr.  Biaggi.  I  do  not  think  that  is  included.  That  refers  back  to 
the  question  and  the  concern  that  Mt-.  Wiggins  had.  whether  this  was 
internally,  and  I  would  say  that  this  was  involved  in  internal  activities. 

^NTs.  Holtzman.  I  see.  So,  you  would  narrow  the  definition  of  investi- 
gatory agency  ? 

Mr.  Biaggi.  This  would  not  apply  to  the  prosecutor's  office  and  the 
like  and  the  court  system.  This  is  very  early,  at  the  very  early  stages 
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in  the  relationship,  and  has  nothing  wliatsoever  to  do  with  the  phases 
that  we  are  talking  about. 

Ms.  HoLTZMAN.  Do  you  think  the  provisions  in  this  bill  would 
affect,  let  us  say,  the  recent  attempts  by  Police  Commissioner  Cawley 
in  New  York  City  to  try  to  develop  a  psychological  profile  for  some 
police  officers  who  were  unduly  prone  to  violence  and  to  require,  let 
us  say,  a  police  officer  to  take  certain  tests  ?  Since  the  taking  of  such 
tests  could  lead  to  demotion,  dismissal,  would  all  of  these  provisions 
apply  ? 

Mr.  BiAGGi.  I  do  not  see  those,  really,  but  I  will  talk  to  that. 

Mr.  Wiggins.  Well,  in  effect,  if  the  gentlelady  would  yield,  subpara- 
graph 10  would,  apparently,  deal  expressly  with  that  type  of  matter. 
The  interrogation  under  those  circumstances  would  relate  to  the  of- 
ficer's fitness  for  law  enforcement  service  and  then  under  those  cir- 
cumstances, he  would  be  permitted  an  attorney  to  be  present  during 
such  investigation. 

Ms.  HoLTZMAX.  Before  he  took  the  test,  would  that  be  your  inter- 
pretation? 

Mr.  Wiggins.  That  is  what  it  says,  yes. 

Mr.  BiAGGi.  That  would  come  under  medical.  That  does  not  come 
under  the  investigatory,  in  my  judgment,  it  would  be  a  medical 
analysis,  and  a  psychological  screening,  and  I  do  not  think  anybody 
had  that  within  their  contemplation  as  far  as  the  psychological  im- 
balance, if  you  will.  I  am  sure  that  a  man  who  is  not  subject  to  correc- 
tive action  should  not  be  on  the  force.  I  think  that  is  the  universal 
opinion. 

Now,  let  us  talk  to  Commissioner  Cawley's  proposal.  It  is  not  a  new 
proposal.  Almost  every  Commissioner  has  set  up  one  after  every 
difficult  incident. 

Ms.  HoLTZMAN.  I  am  not  talking  to  the  merits  of  the  proposal  but 
what  I  am  talking  to  is  whether  the  language  of  your  bill  is  so  broad, 
so  as  to,  in  essence,  preclude  the  imposition  of  such  tests  by  a  local 
police  agency  and  require  that  before  the  policeman  took  the  test,  he 
would  have  to  be,  for  example,  represented  by  counsel. 

Mr.  BiAGGi.  I  think  the  record  should  show  that  it  was  never  within 
the  contemplation  of  myself  or  anyone  involved  in  the  preparation  of 
the  bill,  and  that  phase  of  it  would  come  under  medical  analysisin  the 
medical  area  of  the  police  department,  and  should  not  relate,  in  any 
way,  to  this  bill. 

Ms.  IIoLTZMAN.  I  just  liave  two  more  areas,  and  I  will  try  to  be  very 
brief.  Turning  to  page  6,  line  3,  where  you  say  that  the  "law  enforce- 
ment officer  shall  have  the  right  and  be  given  assistance  when  re- 
quested to  bring  civil  suits  against  any  person  or  persons"  et  cetra. 
Does  that  mean  that  a  law  enforcement  offi_cer  v/ould  be  provided  with 
counsel,  for  example,  by  the  city,  or  the  municipality  or  the  State,  for 
bringing  civil  suits  ? 

Mr.  BiAGGi.  Yes. 

Ms.  HoLTZMAN.  At  the  expense  of  the  city  ? 

Mr.  BiAGGi.  Absolutely.  Let  us  continue  on : 

"For  abridgement  of  his  civil  rights  arising  out  of  the  officer's  per- 
formance of  official  duties."  Absolutely. 

Mr.  Wiggins.  Even  in  a  suit  against  the  city  ? 
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Mr.  BiAGGi.  Well,  it  would  not  be  a  question  of  a  suit  against  the 
city,  no. 

Mr.  Wiggins.  But,  it  well  might. 

Mr.  BiAGGT.  It  spells  out  there  civil  suit  against  any  jjerson,  group 
of  persons,  organization  or  corporation,  or  the  head  of  such  organiza- 
tions or  cor})orations.  I  do  not  see  where  any  political  subdivision  is 
mentioned  or  even  implied. 

Ms.  HoLTZMAN.  Suppose  it  were  against  the  ]:>oUce  department? 

Mr.  BiAGGi.  Well,  that  is  part  of  misunderstanding.  I  do  not  see  it. 
It  was  not  attempted  anyway.  It  is  a  question  of  the  individual's  civil 
riffhts. 

Ms.  HoLTZMAN.  Well,  what  would  be  the  justification  for  requiring 
the  municipality  or  the  State  government  to  pay  for  counsel  in  any 
civil  damage  action  by  a  police  officer? 

]\Ir.  BiAGGi.  Largely,  it  is  a  question  of  responding  where  he  is  an 
agent  of  the  city,  doing  a -job  for  the  city  and.  in  the  process,  his  civil 
riirhts  are  abrogated  and  I  think  the  responsibility  continues.  Tlie  fact 
of  the  matter  is  that  provision  really  was — they  have  the  right  to  do 
that  now,  to  sue. 

^Is.  HoLTZMAN.  Well,  of  course,  I  mean 

^Ir.  BiAGGi.  But  why  we  incorporate  that  is  to  emphasize  that  right 
and  let  them  know  or' at  least  provide  an  additional  responsibility  to 
provide  assistance  to  them. 

Ms.  HoLTZMAX.  Yes.  Well,  but  you  see  the  language  of  this  section 
is  drafted  in  such  a  way  that  it  says  that  a  law  enforceinent  officer  shall 
l^e  given  assistance  or  have  the  right  to  be  given  assistance,  when  he 
l)rings  a  civil  suit  for  damages  suffered.  ''Damages  sutTered"  is  not 
qualified  by  the  phrase  arising  out  of  the  performance  of  official  duties. 
Does  this  mean  any  time  a  police  officer  sues  ? 

Mr.  BiAGGi.  Xo.Let  us  go  a  little  farther.  "Damages  suffered''  either 
pecuniary  or  otherwise  for  abridgement  of  their  civil  rights  arising 
out  of  the  officer's.'"  That  is  the  qualifying  word,  that  is  the  qualify- 
ing )>lirase.  "out  of  the  officer's  performance  of  the  official  duties."  That 
would  lie  the  only  area  in  which  this  thing  would  become  operative. 

;Ms.  Holtzmax.  And  you  think  it  would  not  include  subdivisions 
of  the  i^olice  department  or 

Mr.  BiAGGi.  Oh.  no. 

Ms.  HoLTZMAx.  And  I  also  have  a  question  about  the  disclosure  of 
finances  provision. 

Mr.  BiAGCii.  Yes. 

Ms.  HoLTZMAX-.  What  is  the  rationale  for  prohibiting  the  disclosure 
of  finances  bv  a  police  officei-  ? 

:Mr.  BiAGGi.  We  responded  to  that  yesterday.  I  know  you  raised  that 
question  once  before.  To  begin  with,"let  us  clear  the  air  as  far  as  that 
is  concerned.  It  does  not  apply  to  any  proper  investigation  and  whether 
the  propriety  or  impropriety  of  a  member's  official  conduct  is  involved 
or  any  investigation  so  faras  corruption  is  concerned.  The  rationale 
here  is  this  is  a  frightening — our  rationale,  at  least,  we  feel  is  fear 
and  the  rationale  in  the  administration  is  for  this  rule  that  what  they 
do  now  is  distribute  questionnaires,  have  them  filled  out.  and  on  the 
basis  of  these  questionnaires,  they  determine  a  man's  wealth  or  pov- 
erty, the  relative  degrees  of  wealth,  at  least,  and  then  they  make  de- 
termination for  assignment.  Now.  you  are  talking  about  value  judg- 
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merits.  If  a  man  is  poor,  they  say,  well,  he  is  poor  because  he  is  abso- 
lutely honest  and,  hence,  we  can  put  him  in  that  position.  Another 
evaluator  may  look  at  that  same  questionnaire  and  say,  well,  the  man 
is  poor,  hence,  we  do  not  give  him  that  position  because  he  is  subject  to 
the  temptations.  Do  you  follow  now  ?  Now,  if  you  say  a  man  has  some- 
degree  of  wealth,  whether  it  be  inheritance,  wise  investments,  or  what- 
ever, well,  they  say,  well,  where  did  he  get  it  from  ? 

They  do  not  bother  to  go  into  the  investigation  and  find  out  w^here 
his  wealth  is  or  has  been  obtained  from.  It  is  that  kind  of  thing  which 
is  the  reason  for  this.  It  is  a  rule,  it  is  a  practice  in  some  police  depart- 
ments to  use  this  as  a  basis  for  assignments  and  it  is  the  most  frus- 
trating and  aggravating  thing,  and  the  most  unjust  criteria  that  I  have 
ever  seen  in  my  life.  It  has  no  relationship  with  corruption  whatsoever. 
As  far  as  corruption  is  concerned,  they  have  issued  questionnaires  and 
they  will  continue.  They  should  continue. 

Mr.  Wiggins.  Would  the  gentlelady  yield  for  a  question  ? 

Ms.  HoLTZMAN.  Yes. 

Mr.  Wiggins.  I  am  puzzled  by  some  language  on  lines  14  and  1.5 
of  the  page,  which  relates  to  the  section  now  under  discussion.  Basi- 
cally, the  section  says  that  no  law  enforcement  officer  shall  be  required 
to  ciisclose  his  assets  unless,  and  now  the  language  that  bothers  me 
"unless  such  information" — "such  information"  must  be  refen^ing 
back  to  the  assets — "is  obtained  under  proper  legal  procedures."  Now,. 
what  do  you  mean  by  that  ?  If  he  is  asked  to  fill  out  a  questionnaire, 
is  that  improper  ? 

Mr.  Biaggi.  No ;  that  is  proper  but  not  with  relation  to  personnel  as- 
signments. I  am  making  this  provision  so  have  a  very  narrow  appli- 
cation. It  is  becoming  a  practice  in  several  departments. 

Mr.  Wiggins.  "With  respect  to  assignments  or  other  personnel  ac- 
tion" would  seem  to  include  any  action,  including  disciplinary  action. 
That  is  personnel  action  with  respect  to  an  employee.  That  is  an  odd 
phrase,  "unless  such  information  is  obtained  under  proper  legal 
procedures."  I  do  not  quite  understand  what  you  are  getting  at. 

Mr.  EiLBERG.  Ms.  Holtzman  ? 

Ms.  Holtzman.  Yes.  I  think  following  up,  the  statutory  construction 
here  "or  unless  such  information  tends  to  indicate  a  conflict  of  in- 
terest." Well,  the  information  is  his  property,  income,  assets,  etc.,  which 
you  cannot  have  to  begin  with,  so  how  do  you  determine  whether ■ 

Mr.  BiAGGi.  Why  can't  you  have  them  ? 

Ms.  Holtzman.  How  do  you  get  this  ?  How  do  you  determine  that 
there  is,  or  suspect  that  there  is  a  conflict  of  interest?  You  have  to- 
know  something  about  his  income.  But,  you  cannot  find  out  his  income 
under  this  unless  you're  either  going  through  "appropriate  legal  pro- 
cedures," whatever  that  is,  or  unless  you  already  have  information 
showing  a  conflict. 

Mr.  Biaggi.  Let  us  talk  to  something  basic.  This  is  in  terms  of  the 
privacy  of  every  individual.  What  right  does  an  Agency  have  to  go 
into  the  background  of  every  employee,  as  far  as  their  personal 
wealth  is  concerned,  or  their  personal  position  is  concerned  without 
reason  ?  Now,  I  am  not  going  to  include  everyone.  You  would  resent 
it,  I  would  resent  it.  unless  there  was  some  valid  reason.  Now,  if  there 
is  a  reason,  if  there  is  an  allegation  of  corruption,  well,  that  is  a  valid 
reason  in  my  judgment.  But,  just  to  distribute  questionnaires  to  every 
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member  for  the  purpose  of  assessing  their  wealth  for  determining 
their  background  or  their  personal  wealth,  to  me  I  find  objectionable 
as  a  matter  of  a  right  of  privacy. 

Ms.  HoLTZMAN.  "Well,  but  suppose  in  some  police  department,  there 
are  allegations  of  widespread  corruption  ? 

Mr.  BiAGGi.  Well,  what  is  widespread,  we  keep  hearing  about  that. 

JMs.  IIoLTZMAN.  I  am  not  saying  the  allegations  are  true  or  what- 
ever, but,  let  us  say,  in  a  small  rural  area  or  a  small  municipality,  there 
are  allegations  that  the  entire  police  department  is  corrupt.  Let  us 
just  make  that  hypothesis.  In  such  circumstances,  the  investigatory 
agencies  would  have  to  obtain  a  court  order  in  order  to  get  thisinfor- 
mation.  or  what  would  they  have  to  do  ? 

Mr.  BiAGGi.  Well,  they  have  not  in  the  past.  They  liave  been  able  to 
distribute  questionnaires  and  it  has  been  sustained  in  court  that  they 
must  be  returned,  and  there  is  no  problem.  That  was  a  practice  that 
was  initiated  as  a  new  idea  and  was  tested  in  the  court  and  the  court 
sustained  the  right  of  a  police  department  to  distribute  those  question- 
naires and  have  them  returned  filled  out.  I  do  not  think  it  is  a  ques- 
tion— that  is  a  proper  procedure. 

Ms.  HoLTZMAN.  What  I  am  getting  at  is  perhaps  by  this  provision 
we  are  hamstringing  local  municipalities  and  State  "governments  in 
their  attempts  to  insure  that  police  agencies  are  honest  and  that  police 
officers  do  not  engage  in  corruption. 

Mr.  BiAGGi.  It  is  not  the  purpose  of  the  provision,  and  I  appreciate 
that,  and  3-0U  and  I  were  thinking  alike — it  is  just  a  question  of  prob- 
ably how  we  could  rephrase  it  so  that  it  could  obtain  our  objective. 
As  I  said,  the  application  of  this  provision  is  very  narrow,  extremely 
narrow,  absolutely  only  relationship  to  personnel  assignments.  Xow, 
it  is  no  other  and  !Mr.  Wiggins  raised  the  point  other  personnel  actions 
and  I  think  there  is  merit  to  that,  in  my  judgment,  and  I  agree.  1 
find  it  a  very  frustrating  practice  and  wrong,  basically  and  funda- 
mentally wrong,  the  practice  of  making  persomiel  assignments,  deter- 
mining them  based  on  the  wealth  or  relative  wealth  of  individuals. 
As  far  as  the  larger  picture  in  practice  and  the  use  of  this  question- 
naire with  relation  to  corruption  or  anything  else,  we  have  no  con- 
flict. I  agree  so  perhaps  this  can  be  reworded  in  a  way  that  you  could 
deal  with  the  issue  of  my  more  narrow  concern  here. 

Ms.  HoLTZMAX.  If  I  may  ask  just  one  final  question  ? 

Mr.  EiLBERG.  I  do  not  want  to  limit  you  and  if  there  are  other  ques- 
tions that  occur  to  you  after  this  morning,  I  wish  you  would  submit 
them  to  the  Congressman. 

Ms.  rIoLTZMAN.  I  will  be  happy  to  do  that  then  in  writing.  I  will 
conclude  my  questioning  at  this  point. 

Mr.  EiLBERG.  Would  you  mind  very  much  because  we  want  to  be  as 
considerate  as  we  can  to  ever\'one  present. 

Congressman  Biaggi,  I  think  we  have  finished  with  you  for  the 
moment. 

And  our  concluding  witness  on  this  round  will  be  former  Congress- 
m.an  Mike  McKevitt,  Assistant  Attorney  General,  and  a  former  col- 
league on  the  subcommittee.  INIike,  would  you  step  forward  ? 

Mr.  Biaggi.  Thank  you,  gentlemen. 

Mr.  EiLBERG.  Thank  you  ver}^  much.  You  are  welcome  to  stay,  Con- 
gressman Biaggi. 
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TESTIMONY  OF  HON.  JAMES  D.  (MIKE)  McKEVITT,  ASSISTANT 
ATTOENEY  GENERAL,  LEGISLATIVE  AFFAIES,  DEPARTMENT  OF 
JUSTICE 

Mv.  McKevitt.  May  I  use  the  desk?  I  have  a  variety  of  materials 
liere  by  the  questioning  of  previous  witnesses,  such  as  figui-es  for  the 
benefits  for  the  FBI  personnel  and  benefits  for  military  killed  in  the 
line  of  duty,  which  I  will  be  glad  to  insert  in  the  record  if  the  subcom- 
mittee is  interested. 

In  addition,  I  would  like  to  hastily  read  through  my  statement  and  if 
the  chairman  of  the  subcommittee  wishes,  be  subject  to  questions  as  I 
proceed. 

jMr.  EiLBERG.  You  know,  of  course,  in  the  consideration  of  any  bill, 
the  administration  position  often  becomes  very  important  and  so  any 
observations  joii  can  make  as  to  the  feasibility  or  practicality  or  advis- 
ability from  your  point  of  view  of  any  of  the  provisions  of  any  of  the 
bills  before  us,  would  be  appreciated. 

Mr.  McKevitt.  OK.  Normally,  as  I  say,  I  like  to  speak  extem- 
poraneously. Because  of  the  ramifications  here,  I  would  like  to  go 
through  the  statement  and  add  a  little  to  it,  and  have  questions 
throughout. 

It  is  a  pleasure  to  be  here  today  to  discuss  the  views  of  the  Depart- 
ment of  Justice  on  the  bills  now  pending  before  your  subcommittee 
to  provide  benefits  to  the  survivors  of  public  safety  officers.  In  addi- 
tion, I  will  present  the  Department's  position  on  the  legislation  to  pro- 
vide a  system  for  the  redress  of  law  enforcement  officers'  grievances 
and  to  establish  a  law  enforcement  officers'  bill  of  rights  in  each  of  the 
several  States. 

With  respect  to  survivors'  benefits  for  public  safety  officers,  the 
three  bills  under  consideration  today — H.R.  12,  introduced  by  Mr. 
Rodino;  H.R.  6449,  the  administration's  proposal;  and  S.  15,  the  Sen- 
ate-passed bill — each  provides  for  the  payment  of  $50,000  to  the 
dependeut  survivors  of  public  safety  officers  killed  in  the  line  of 
duty.  H.R.  6449  and  S.  15  would  require  that  the  death  be  the  result 
of  a  criminal  act  or  apparent  criminal  act,  while  H.R.  12  would  cover 
accidental  deaths  in  a  wide  variety  of  circumstances.  For  the  most  part, 
each  bill  Avould  provide  coverage  for  the  same  categories  of  public 
safety  officers;  namely,  police  and  firemen,  correctional  officers,  and 
certain  court  personnel. 

As  you  know,  Mr.  Chairman,  proposals  of  this  nature  have  been 
befoi'e  tlie  Congress  for  about  2  years.  The  first  was  sponsored  by  the 
administration  and  introduced  in  June  1971,  as  H.R.  9139  and  S.  2087. 
The  latter,  as  amended,  ])assed  the  Senate,  in  September  1972,  and  a 
House  bill  sponsored  by  Mr.  Rodino — H.R.  16932^passed  in  October 
of  last  year.  Even  though  the  members  of  the  conference  committee 
reached  agreement,  no  law  was  enacted  during  the  92d  Congress. 

The  i3urpose  of  the  bills  of  course  was  to  fashion  a  Federal  response 
to  the  substantial,  nationwide  problem  of  police  murders.  During 
1971,  the  next  year  that  the  death  gratuity  proposal  oi'iginated,  126 
law  enforcement  officers  died  as  a  result  of  felonious  activity.  Last  year, 
112  police  were  killed  by  criminal  acts,  and  for  the  first  6  months  this 
year,  about  70  have  been  slain. 

!Mr.  EiLRERG.  May  I  interrupt  ? 

Mr.  IVIcKevitt.  Yes. 
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Mr.  EiLBERG.  Do  you  have  any  figures  ?  And  when  you  use  h\w  en- 
forcement officers,  you  mean  police  officers— is  that  correct  ? 

Mr.  McKEvrrr.  Yes.  These  are  police  officers.  The  figures  do  not  pick 
up  firemen,  correctional  or  court  personnel  as  defined  by  our  bill,  who 
would  be  in  a  potentially  dangerous  situation.  .      .  ^i 

Mv.  EiLBERG.  Could  you  attempt  to  develop  the  figures  m  these  other 
categories  for  us? 

Mr.  McKeviit.  Yes,  certainly.  ^Ye  will  be  glad  to  attempt  to  do  that. 

Mr.  EiLBERG.  Thank  vou.  . 

Mv.  ;McKeviit.  I  think  that  these  figures  are  also  important  ^ylth 
respect  to  computinir  the  amount  of  money  that  would  be  going  into 
benefit  payments  and  the  interim  payments  of  $3,000  which  are  af- 
forded in  our  bill. 

Proceeding  with  mv  statement : 

While  no  amount'  of  money  will  solve  this  terrible  problem,  a 
$50,000  irratuity  could  no  a  long  way  toward  alleviating  the  financial 
shock  which  often  accompanies  the  sudden  death  of  the  wage  earner. 
The  administration  initially  chose  such  an  approach  because  it  was 
determined  that  death  benefits  vary  from  State  to  State,  and  in  some 
cases  do  not  exist  at  all.  The  lump-sum  payment  was  proposed  as  an 
attempt  to  provide  a  Federal  base  or  floor  for  such  benefits,  so  that 
all  survivors  would  receive  adequate  financial  support  regardless 
of  the  inadequacy  or  nonexistence  of  State  or  local  programs. 

This  was  deemed  to  be  appropriate  action  for  the  Federal  Govern- 
ment since  the  murders  were  occurring  across  the  ISTation  without 
regard  to  State  boundaries,  and  since  a  lump-sum  payment  would  in 
no"  way  interfere  with  the  prerogatives  of  State  and  local  govern- 
ments with  respect  to  routine  employment  benefits. 

Despite  the  Department's  strong'support  for  the  concept  of  a  death 
gratuity,  there  are  significant  differences  among  the  three  bills  which 
I  would  like  to  bring  to  the  subcommittee's  attention.  For  the  reasons 
I  will  discuss,  I  believe  that  H.R.  6440.  the  administration's  proposal, 
embodies  the  best  means  of  achieving  the  objective. 

While  the  bills  provide  for  a  death  gratuity  for  public  safety  officers 
killed  in  the  line  of  duty.  H.R.  6440  and  S.  15  would  require  tliat  the 
death  be  the  result  of  a  criminal  act  or  apparent  criminal  act,  whereas 
H.R.  12  would  not.  The  Department  believes  that  such  a  requirement 
is  consistent  with  Federal  responsibility  in  this  area.  We  are  of  the 
opinion  that  the  proposal  should  be  designed  to  deal  solely  with  the 
slaying  of  public  safety  officers  and  not  with  accidental  deaths.  Acci- 
dental death  is  a  hazard  of  many  types  of  employment,  and  we  are 
aware  of  no  rationale  which  would  suggest  Federal  intervention  in 
these  situations.  Providing  survivor's  benefits  for  those  who  are  killed 
accidentally  should  be  the  responsibility  of  the  employer  in  the  same 
manner  as  other  employment  benefits. 

Mr.  EiLBERG.  Can  I  just  interrupt  ? 

Mr.  ^McKevitt.  Yes,  Mr.  Chairman. 

Mr.  EiLBERG.  Would  you  also  include  the  kind  of  situation  where 
there  is  a  chase  in  which  a  police  officer  is  attempting  to  catch  an 
escaped  felon  or  one  who  has  committed,  let  us  say,  a  felony  in  his  view 
and  has  an  automobile  accident  on  the  way  and  dies  as  a  result  of  those 
injuries,  which  would  be  an  accidental  death  ? 

Mr.  McKevitt.  Well,  is  that  an  accidental  death  or  is  that  involved 
with  criminal  act? 

Mr.  EiLBERG.  Well,  I  am  asking  you  the  question. 
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Mr.  IMcKevitt.  My  personal  feeling  is  that  it  would  be  more  in  the 
"nature  of  a  continuing  act,  and  it  has  been  my  experience  as  a  district 
attorney  in  Denver  that  these  situations  were  treated  as  such. 

The  murdering  of  public  safety  officers,  however,  is  an  act  which  at- 
tacks the  very  essence  of  a  stable  society  and  puts  in  jeopardy  the 
well-being  of  our  country.  For  this  reason  we  believe  that  Federal 
•assistance  is  appropriate  in  these  limited  instances. 

I  would  like  to  comment  also,  Mr,  Chairman,  and  Members  of  this 
subcommittee,  that  sometimes  there  is  a  lack  of  concern  by  State  and 
local  government  in  this  regard.  I  think  they  do  not  provide  for  ade- 
quate insurance  benefits  and  should  be  given  an  incentive  to  pursue 
that  option  or,  as  I  consider  it,  an  obligation. 

I  would  also  like  to  point  out  that  the  administration's  bill  would 
eliminate  any  duplication  of  coverage  in  situations  where  the  circum- 
stances of  an  officer's  death  would  make  his  survivors  eligible  for 
assistance  from  more  than  one  Federal  program.  Each  bill  under 
consideration  today  would  provide  that  the  death  gratuity  would  be 
in  addition  to  any  other  benefits  that  might  be  due  the  survivors.  H.R. 
6449,  and  S.  15,  to  a  limited  degree,  would  make  specific  exceptions  to 
this  rule  to  avoid  any  potential  inequities. 

As  a  footnote,  S.  15  makes  an  exception  only  insofar  as  present  Dis- 
trict of  Columbia  law  is  concerned.  H.R.  G449,  the  administration  pro- 
posal, is  all-encompassing  and  would  make  an  equitable  aj^proach 
across  the  board.  As  an  example,  H.R.  6449  would  reduce  the  $50,000 
benefit  by  any  amount  authorized  by  5  U.S.C.  8101,  which  provides  for 
the  awarding  of  Federal  employees'  compensation  benefits  to  local  law 
enforcement  officers  killed  while  performing  a  federally  related  func- 
tion, such  as  apprehending  a  person  wanted  for  a  Federal  offense.  If 
the  death  gratuity  were  not  reduced  by  the  amount  of  the  benefits 
under  section  8191,  a  situation  could  arise  where  an  officer  would  be 
eligible  for  duplicate  coverage.  This  would  create  an  inequity  with 
respect  to  public  safety  officers  who  qualify  under  only  one  program. 
Therefore,  we  would  recommend  that  the  subcommittee  consider  this 
point  in  its  deliberations. 

Permit  me  to  mention  in  addition  that  H.R.  6449  and  S.  15  each  pro- 
vide for  the  awarding  of  interim  benefits  of  up  to  $3,000  prior  to  a 
determination  by  LEAA  as  to  whether  a  final  benefit  will  be  paid. 

As  a  footnote  here,  my  experience  has  been  that  their  is  a  critical 
period  particularly  in  the  case  where  there  are  no  other  benefits  forth- 
coming, and  it  is  immediately  necessary  to  provide  living  expenses 
and  funeral  expenses  for  example.  For  this  reason,  the  administration's 
proposes  to  have  this  interim  payment,  somewhat  in  following  the 
footsteps  of  the  FBI,  where  they  make  the  immediate  payment  upon 
the  death  of  the  agent. 

Returnin.of  to  my  statement  now,  we  believe  that  such  a  provision 
is  worthwhile  so  as  to  offset  the  immediate  financial  shock  that  could 
well  occur  upon  the  death  of  the  wage  earner.  In  situations  where  an 
ultimate  benefit  will  probably  be  paid,  it  would  appear  reasonable 
to  permit  LFAA  to  provide  iminodiate  short  term  assistance.  This 
interim  benefit,  of  course,  would  be  deducted  from  the  $50,000,  and 
could  be  recovered  in  cases  whene  a  final  award  is  not  made.  Under 
H.R.  6449,  LEAA  would  be  required  to  consider  the  hardship  that 
might  result  if  repayment  were  ordered. 
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I  would  like  to  point  out  here  that  considering  the  fact  that  we  have 
uboiit  100  or  125  officers  feloniously  killed  each  year  in  addition,  of 
course,  a  certain  number  of  firemen  and  other  public  safety  officers, 
1  think  we  would  find  very  few  cases,  if  any,  where  there  would  be 
a  mistaken  act  by  the  department  or  LEAA  in  making  an  interim 
payment. 

What  is  your  pleasure,  Mr.  Chairman  ? 

Mr.  EiLBERG.  Why  don't  we  answer  the  quorum  call  ? 

[Short  recess.] 

]Mr.  EiLBERG.  Do  you  want  to  resume  ? 

Mr.  McKevitt.  All  right,  Mr.  Chairman. 

The  administration's  proposal,  unlike  both  H.R.  12  and  S.  15,  also 
establishes  the  basic  procedural  framework  which  would  apply  in  all 
cases  where  benefits  are  applied  for.  Under  H.R.  6449,  the  applicant 
would  have  to  notify  the  appropriate  State  official,  who,  in  turn, 
would  be  required  to  inform  LEAA  of  the  pendency  of  an  investiga- 
tion of  the  facts  of  the  case.  After  the  investigation,  the  State  official 
would  then  certify  the  relevant  facts  to  LEAA.  LEAA  would  then 
make  its  decision  upon  the  basis  of  these  facts.  Thus,  while  there  is 
nothing  unique  about  this  procedure,  it  would  have  the  benefit  of 
placing  the  responsibility  for  the  initial  investigation  and  certifica- 
tion upon  those  officials  closest  to  the  events.  Such  procedures  could,  of 
course,  be  established  by  regulations,  but  it  would  appear  useful  to 
outline  the  basic  application  process  in  the  statute. 

Finally,  S.  15  provides  that  the  benefits  would  become  effective  and 
apply  to  acts  and  deaths  occurring  on  or  after  October  17,  1972,  the 
date  of  the  conference  report  from  the  92d  Congress  on  S.  2087.  While 
the  Department  is  sympathetic  to  the  hardships  faced  by  many  sur- 
vivors of  public  safety  officers,  we  believe  that  when  new  benefits  are 
statutorily  created  they  should  only  apply  prospectively  unless  there 
is  a  compelling  reason  for  determining  a  date  for  retroactive  applica- 
tion. In  this  case,  we  are  of  the  opinion  that  there  is  no  fair  way  to 
choose  such  a  date.  The  choice  of  any  arbitrary  date  would  be  inequi- 
table. For  this  reason,  we  suggest  that  fairest  resolution  of  this  prob- 
lem would  be  to  make  the  benefits  apply  prospectively  only. 

JMr.  EiLBERG.  IVIay  I  interrupt  just  at  that  point  and  ask  why  you 
picked  that  j^articular  date  as  the  effective  date  as  far  as  any  deaths 
are  concerned  ?  Why  the  date  of  the  conference  report  ? 

Mr.  ^^cKE\^TT.  No,  S.  15  did.  Senate  15,  which  we  take  issue  with. 

Mv.  EiLBERG.  Your  position  is  then  to  apply  the  benefits  prospec- 
tively? 

Mr.  McKevytt.  Right.  In  this  case  we  are  of  the  opinion  that  there 
is  no  fair  way  to  choose  such  a  date.  The  choice  of  any  arbitrary  date 
would  be  inequitable.  We  suggest  that  the  fairest  resolution  would  be 
to  make  the  benefit  apply  prospectively  only. 

]\Ir.  EiLBERG,  Would  you  object  ir  we  had  a  retroactive  date  for 
anv  reason?  In  other  words,  how  strong  is  your  conviction? 

yir.  ]McKE\TrT.  Well,  I  have  two  problems.  Any  date  would  be 
arbitrary  and,  two,  of  course,  you  would  have  a  funding  problem 
involved.  Of  course,  this  would  be  also  a  question  for  the  Office  of 
Management  and  Budget  as  well,  so  I  would  have  those  reservations 
in  my  mind. 

Mr.  EiLBERG.  All  right. 
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Mr.  McKevitt.  This,  Mr.  Chairman,  completes  my  discussion  of 
death  gratuity  legislation.  In  conclusion,  I  would  like  to  say  that  the 
Department  of  Justice  strongly  supports  the  concept  of  a  $50,000 
payment  to  the  survivors  of  public  safety  officers  killed  in  the  line 
of  duty  as  the  result  of  a  criminal  act.  and  for  the  reasons  I  have  out- 
lined we  believe  that  H.R.  6449  provides  the  best  approach  to  the 
problem. 

Before  proceeding  further,  I  would  like  to  touch  on  inquiries  that 
have  been  made  about  other  agencies  and  the  benefits  that  are  made 
available. 

One  inquiry  was  made  as  to  benefits  for  FBI  agents.  The  policy  as 
it  stands  provides  for  Civil  Service  Retirement  Act  benefits,  which 
pay  the  widow  an  amount  which  depends  upon  her  husband's  length 
of  service  and  $85  a  month  for  each  child  up  to  3  children. 

In  addition,  there  are  Federal  employees  life  insurance  benefits 
which  pay  the  survivors  the  agent's  annual  salary,  rounded  out  to 
the  highest  thousands  plus  $2,000. 

And  the  Special  Agent's  Insurance  Fund  which  pays  survivors 
$20,000.  Each  agent  contributes  approximately  $80  a  year. 

SA]\IBA,  the  Special  Agents  Mutual  Beneficiary  Association  which 
provides  $3,000  basic  life  insurance  at  no  cost,  plus  optional  extra 
benefits. 

In  addition,  if  an  FBI  agent  is  murdered  in  the  line  of  duty,  his 
survivors  may  choose,  and  usually  do  choose  in  lieu  of  the  civil  service 
annuity,  a  plan  which  pays  the  sole  survivor  45  percent  of  the  agent's 
salary  until  any  remarriage  or,  if  there  are  children,  40  percent  of 
agent's  salary  for  the  widow,  plus  15  percent  per  child  up  to  5  percent 
of  the  annual  salary. 

In  addition,  there  is  the  Charles  S.  Ross  Fund,  which  is  a  trust  fund, 
established  by  a  wealthy  citizen  whom  the  FBI  rescued  from  a  kid- 
napping in  the  1930's.  This  fund  gives  the  survivors  of  every  agent 
killed  in  the  line  of  duty  in  nonaccidental  death  a  $1,500  benefit. 

In  addition,  if  the  FBI  agent  is  murdered,  he  also  receives  double 
indemnity  under  SAMBA,  which  I  referred  to  above. 

So  far  as  military  personnel  who  are  killed  in  active  service  are 
concerned,  they  receive  a  death  gratuity  ranging  from  $800  to  $3,000, 
based  on  the  amount  of  6  months  basic  pay.  In  addition  to  that,  they 
receive  the  SGLI,  which  is  their  form  of  insurance  now,  which  varies 
fi-om  $5,000  to  $15,000.  It  can  either  be  $15,000,  $10,000  or  $5,000. 
This  is  a  voluntary  program  and  it  is  dependent  upon  the  benefits 
j)aid  in. 

In  addition  to  these  benefits,  the  surviving  spouse  and  her  children 
w^ould  receive  monthly  benefits  from  the  Veterans'  Administration 
ranging  from  $184  to  $469  a  month,  depending  upon  the  rank  of  the 
individual.  Also,  survivors  are  entitled  to  PX  and  commissary  privi- 
leges. This  is  for  the  wife  and  the  children  and  they  are  also  entitled 
to  the  medical  facilities  for  the  remainder  of  their  lives. 

Mr.  EiLBERG.  Well,  Mike,  before  you  go  on,  I  just  want  to  ask  a 
couple  of  questions  here,  and  you  may  Avish  to  ask  your  questions  at 
this  point,  also.  Congressman  Wiggins. 

You  favor  H.R.  6449,  and  I  do  not  agree  with  all  of  the  points  that 
you  have  outlined ;  but  I  agree  in  principle  that  we  should  have  a  bill 
providing  benefits  for  next  of  kin.  You  have  indicated  that  you  would 
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deduct  any  local  benefits  that  might  be  provided  as  a  result  of  the 
death  of  the  police  officer.  We  may  as  well  face  the  issue  and  I  think 
it  vwis  raised  by  Congressman  Wiggins  yesterday.  If  we  provided  the 
$50,000  benefit^  do  yve  not  discourage  local  municipalities  from  pro- 
\iding  any  benefits  at  all  or  reducing  existing  benefits.  How  do  you 
i-espond  to  tliat? 

^Ir.  ^^IcKevitt.  Well,  I  can  look  at  it  two  ways.  Whether  the  glass 
of  water  is  half  full  or  half  empty,  I  suppose.  Yes,  you  could  have 
an  attitude  by  local  councils  or  State  governments  who  want  to  reduce 
their  benefits,  but  on  the  other  hand,  I  think  that  the  benefits  will 
depend  on  the  pressure  applied.  I  think  the  Federal  Government 
should  supplement  local  benefits  and  make  them  even  more  beneficial 
to  local  personnel. 

]\ir.  EiLBERG.  So  you  think  that  in  many  cases,  if  not  a  majority,  that 
a  municipality  would  be  interested  in  increasing  benefits  rather  than 
just  substituting  Federal  funds  for  local  gratuity  funds? 

Mr.  :McKevitt.  I  think  they  should  and  I  think  they  also  should  be 
given  a  kick  in  the  tail  if  they  don't,  because  of  the  fact  that  just  look- 
iuir  to  the  Federal  Government  for  the  total  benefits  is  improper.  The 
whole  point  of  our  bill  is  the  fact  that  there  are  many  local  and  State 
governments  that  have  badly  neglected  and  overlooked  these  types  of 
benefits  in  the  past,  and  I  think  for  such  reason  Miey  should  be  given 
an  incentive. 

Mr.  EiLBERG.  I  am  concerned  about  the  function  of  and  duties  of 
policemen  and  firemen.  They  often  overlap.  If  this  is  true,  would  it  not 
be  inconsistent  to  provide  death  benefits  to  policemen  or  others  who  die 
as  a  result  of  a  criminal  act  and,  at  the  same  time,  exclude  the  fireman 
who  mav  die  in  the  performance  of  his  duty  ? 

]Mr.  McKE\TrT.  Of  course,  under  the  administration  proposal,  it  is 
as  a  result  of  criminal  act,  and  since  19G6,  or  1967,  firemen  have  been 
subjected  to  much  more  hazardous  situations  where  they  could  die  as  a 
result  of  a  criminal  act.  If  you  are  going  to  cover  deaths  from  caved-in 
roofs  or  these  tvpes  of  situations,  you  are  getting  into  the  inherent  risks 
of  the  position"itself .  and  there  are  all  different  types  of  risks  involved 
in  different  jobs.  As  I  see  the  purpose,  it  is  to  protect  an  individual  who 
dies  as  the  result  of  a  criminal  act,  at  least  so  far  as  the  administration 
proposal  is  concerned. 

Mr.  EiLBERG.  Now.  another  whole  area,  and  I  know  you  have  some 
interest  in — the  alternative  of  providing  insurance  that  might  be  paid 
for  bv  the  police  officer.  Are  you  prepared  to  give  us  some  comments 
or  thoughts,  on  the  insurance  approach,  rather  than  a  gratuity-type 
bill  ? 

Ml-.  ]SIcKevitt.  I  am  not  prepared  to  comment  at  length  about  it  at 
this  time. 

:Mr.  EiLBERG.  We  can  agree  that  this  is  a  highly  complex  question 
in  itself? 

Mr.  McKevitt.  Very,  very  much  so. 

Mr.  EiLBERG.  jSIike,'  can  you  do  a  study  of  this  and  develop  a  posi- 
tion on  the  question  of  the  applicability  of  insurance  as  an  alternative 
route  and  give  us  a  departmental  position  following  the  study  within 
a  reasonable  time  ? 

Mr.  ]McKE^^;TT.  If  that  is  what  the  chairman  requests,  then  I  would 
be  ffladto. 
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Mr.  EiLBERG.  I  wish  that  you  would  relay  that  as  it  would  be  of  value 
to  the  subcommittee  in  considering  at  least  all  possible  or  viable  alter- 
natives to  the  approaches  that  have  already  been  suggested. 

Mr.  McKevitt.  I  think  you  raise  a  good  point  because  there  cer- 
tainly was  a  vacuum  on  factual  input  with  respect  to  insurance  in  the 
last  session  and,  for  such  a  reason,  I  will  be  more  than  glad  to  accom- 
modate your  wish,  Mr.  Chairman. 

[Subsequent  to  the  termination  of  these  hearings  the  following 
letter  was  received :] 

September  26, 1973. 
pon.  Joshua  Eilberg, 

Chairman,  Subcommittep  on  Immigration,  Citizenship  and  Intemationnl  Lair, 

Committee  on  the  Judiciary,  House  of  Representatives,  Washington,  B.C. 

Deab  Mr.  Chairman  :  The  following  information  is  provided  in  response  to 
several  reyuests  for  additional  information  raised  by  yourself  and  your  col- 
leagues on  the  Subcommittee  vphen  Assistant  Attorney  General  Mike  McKevitt 
testified  on  behalf  of  the  Department  on  July  26,  1973,  regarding  public  safety 
ofl5cers'  benefits. 

Q.  What  is  the  position  of  the  Department  of  Justice  regarding  a  nation- 
wide program  of  group  life  insurance  for  public  safety  officers? 

A.  The  Department  opposes  the  group  life  insurance  approach  referred  to 
above  for  the  following  reasons : 

1.  We  are  not  aware  that  public  safety  officers  are  discriminated  against 
by  insurance  companies,  and  therefore,  are  on  an  equal  footing  with  other 
citizens.  Moreover,  there  are  existing  group  life  plans  currently  available 
to  public  safety  officers  and  there  is  no  impediment  to  the  expansion  of  this 
concept  at  the  state  and  local  level. 

2.  Any  nationwide  group  life  insurance  program  would  be  necessarily 
complex  and  extremely  difficult  and  costly  to  administer. 

3.  We  favor  the  approach  taken  in  H.R.  6449  providing  for  a  death  gratuity 
for  public  safety  officers  killed  in  the  line  of  duty  which  would  be  in  addition 
to  any  other  state  or  local  benefit. 

Thank  you  for  the  opportunity  to  supplement  the  testimony  of  Mr.  McKevitt. 
Sincerely, 

Hugh  M.  Durham, 
Chief,  Legislative  and  Legal  Section. 

Mr.  Eilberg.  Thank  vou. 

Congressman  Wiggins  ? 

Mr.  Wtgo^n-s.  Thank  you.  Mr.  Chairman.  I  have  a  few  questions  of 
my  friend,  Mr.  McKevitt.  We  are  always  happy  to  see  you  here,  Mike. 

Mr.  McKevitt.  Thank  j^ou. 

Mr.  Wiggins.  Mike,  the  first  question  that  comes  to  mind  is  why  the 
administration  endorses  this  bill,  the  death  benefit  bill.  I  have  read 
your  statement  with  some  care  attempting  to  fathom  from  the  lan- 
guage the  rationale  for  Federal  involvement  in  a  lump  sum  gratuity 
program.  You  have  two  lines,  or  two  i:>laces  in  your  statement  which 
provides  a  rationale.  On  page  3  in  the  second  paragraph  you  state, 
"this"  and  "this"  refers  to  the  program  "was  deemed  to  be  appropriate 
action  for  the  Federal  Government  since  the  murders  were  occurring 
across  the  Nation  without  regard  to  State  boundaries."  That  is  one 
rationale. 

Now,  addressing  myself  only  to  that,  is  the  bill  which  you  propose 
in  response  to  that  problem  going  to  do  anything  to  reduce  the  mur- 
ders which  are  occurring  across  the  Nation  without  regard  to  State 
boundaries  ? 

Mr.  McKe\t:tt.  I  do  not  think  that  it  is  going  to  do  anything  to  help 
reduce  the  murders.  But,  I  think  two  things:  I  think  (1)  it  is  certainly 
going  to  be  a  humanitarian  effort,  and  (2)  it  is  going  to  help  in  areas 
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of  recruitment  where  you  have  some  speculation  about  the  environ- 
ment because  of  the  increase  in  criminal  activity  and  the  greater  risk 
to  an  officer  in  the  line  of  his  duties. 

Mr.  Wiggins.  All  right.  I  understand  your  response  to  be  that  the 
first  rationale  is  hardly  adequate  and  you  have  come  up  with  two  more 
which  may  be  more  adequate;  namely,  recruitment  and  improving 
morale. 

On  page  4,  Mike,  if  you  would  refer  to  that,  in  the  middle  of  the 
page,  you  provide  another  argument.  You  say,  "the  murdering  of 
public  safety  officers,  however,  is  an  act  which  attacks  the  very  essence 
of  a  stable  society  and  puts  in  jeopardy  the  well-being  of  our  coun- 
try. For  this  reason,  we  believe  that  Federal  assistance  is  appropriate 
in  these  limited  circumstances." 

Will  the  bill  which  you  support  for  this  reason 

Mr.  INIcKevitt.  "V^^iere  are  you  reading  from  ? 

Mr.  Wiggins.  I  am  reading  from  the  middle  of  page  4  of  your  state- 
ment. You  see  the  paragraph  beginning  "the  murdering  of  public 
safety  officers  ? " 

Mr.  McKevitt.  Yes. 

]Mr.  Wiggins.  It  is  my  view  that  that  contains  an  argument  which 
you  make  in  major  support  of  the  bill,  the  argument  being  that  the 
murdering  of  the  police  officer,  public  safety  officers  put  in  jeopardy 
the  well-being  of  our  country.  And  my  question  then,  Mike,  is 
whether  or  not  the  bill  which  you  endorse  is  going  to  do  anything  to 
lessen  the  jeopardy  to  our  country  as  a  result  of  murdering  of  police 
officers  ? 

Mr.  McKe^^tt.  Well,  that  is  sort  of  part  I  of  a  two-part  answer.  I  do 
not  see  where  we  could  expect  to  solve  that,  but  the  fact  is  that  it  is 
going  to  provide  a  remedy  for  a  tragedy  which  continues  to  exist. 

Mr.  Wiggins.  You  see,  I  am  really  trying  to  pinpoint  you  and 
through  you,  the  administration,  on  the  rationale  for  this  bill.  I 
hope  you  and  I  can  now  agree  that  you  cannot  support  this  bill  on  the 
theory  that  it  is  a  law  and  order  bill  to  minimize  the  risk  to  police  offi- 
cers. It  has  nothing  to  do  with  that.  Would  you  not  agree  with  that, 
Mike? 

]Mr.  McKevitt.  You  mean  to  cut  down  on  the  incidence  of  murder- 
ing of  police  officers  ? 

Mr.  Wiggins.  Sure. 

Mr.  McKevitt.  No,  I  do  not  see  where  that  rationale  would  follow. 

Mr.  Wiggins.  I  agree.  Let  us  accept  that  and  proceed  from  there. 
This  cannot  be  supported  in  terms  of  minimizing  the  risk  to  police  offi- 
cers or  minimizing  the  jeopardy  to  society  occasioned  thereby. 

Mr.  McKevitt.  I  want  to  make  sure  that  we  are  thinking  along  the 
same  line.  We  are  talking  about  the  facets  of  recruitment  and  we  are 
talking  about  a  Federal  policy  particularly  in  cases  where  you  do  have 
State  and  local  governments  totally  unprepared  to  cover  these  particu- 
lar situations,  and  people  who  are  appalled  by  it.  It  is  the  position  of 
the  administration  to  say  something  should  be  done  about  it,  to  give 
some  benefit  there  because  it  is  an  extraordinary  situation. 

Mr.  Wiggins.  To  be  done  about  what  ? 

Mr.  IMcKevitt.  To  take  care  of  the  survivors  of  the  public  safety 
officer  who  was  killed  by  a  criminal  act. 
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Mr.  Wiggins.  Now,  that  is  the  third  rationale.  And  to  restate  them, 
the  ones  that  I  think  are  truly  relevant  are  recruitment,  morale  and 
they  are  related,  and  the  provision  for  survivors.  Now,  those  are  three 
justifiable  or  at  least,  arguable,  reasons  for  supporting  this  bill. 

Mr.  ]McKevitt.  Yes. 

Mr.  Wiggins.  I  will  not  go  through  the  arguments  as  to  why 
they  may  be  or  may  not  be  strong  arguments,  but  I  just  want  to  set 
to  one  side  the  arguments  made  in  your  prepared  statement  that  the 
justification  for  the  bill  is  the  fact  that  police  officers  are  exposed  to 
great  risks  because  we  are  not  going  to  do  anything  about  that  prob- 
lem in  this  bill.  I  hope  you  would  agree  with  that. 

Mr.  jSIcIvevitt.  How  do  you  differentiate  that  from  the  three  points 
you  just  elicited? 

Mr.  Wiggins.  Well,  if  you  had  made  those  three  points  in  your  pre- 
pared statement,  then  I  would  think  you  would  have  made  a  justifiable 
argument.  But,  since  you  did  not,  I  was  trying  to  elicit  what  your  rea- 
sons are,  and  now  you  have  stated  them  and  I  will  accept  them,  al- 
though not  necessarily  agree  w^ith  them.  I  do  not  necessarily  agree  on 
the  value  to  be  placed  upon  them,  but  I  just  w^ant  to  get  in  focus  what 
the  real  reasons  for  the  support  of  this  bill  by  the  administration  are. 
I  do  not  have  any  hesitancy  in  saying,  in  my  opinion,  that  the 
real  I'eason  for  the  support  of  this  bill  by  the  administration  is  the 
President  promised  his  support  just  before  the  election.  I  have  no 
doubt  that  that  is  the  real  reason. 

Mr.  McKevitt.  Well,  are  you  stating  that  it  was  purely  a  political 
reason  ? 

Mr.  Wiggins.  Yes. 

]Mr.  IMcKevitt.  Well,  you  know,  the  Congress  made  a  lot  of  promises 
just  before  the  election,  too. 

]Mr.  Wiggins.  Eight.  And  I  think — — 

Mr.  McKevitt.  Sometimes  one  of  the  nice  things  about  elections, 
though,  is  that  it  brings  about  these  actions  and  whether  that  be  the 
case  or  not,  I  do  not  concede  that  that  is  the  prime  motivation  in  this, 
which  comes  from  the  President's  promise,  but  I  think  the  point  is 
that  I  tliink  it  is  something  that  is  needed. 

ISir.  Wiggins.  All  ri^ht. 

jMr.  EiLBERG.  Would  the  gentleman  yield  ? 

]SIr.  Wiggins.  Of  course. 

Mr.  EiLBERG.  With  regard  to  your  very  fii-st  question,  the  language 
on  page  3,  IMike — "this  was  deemed  to  be  appropriate  action  for  the 
Federal  Government  since  the  murders  were  occurring  across  the 
Nation,  without  regard  to  State  boundaries" — I  take  it  by  that  vou  are 
contemplating  the  common  situation  where  someone  from  Florida 
might  kill  someone  in  Pennsylvania,  and  that  these  murders  occur 
without  regard  to  State  lines.  The  existence  of  a  State  line  is  acci- 
dental in  terms  of  tlie  parties  to  the  murder,  and  the  person  who  is 
murdered.  Is  that  what  you  mean  there? 

Mr.  INIcKevitt.  Well,  it  was  a  double  meaning.  No.  1,  that  fact  is 
taken  into  consideration  and  No.  2,  the  inadequate  benefits  that  are 
now  available. 

Mr.  Wiggins.  "Wliat  is  this  argument,  Mike,  about  murders  being 
an  intei-state  problem?  Burglaries  are  interstate  in  the  sense  that  they 
occur  all  over  the  country  but  the  harm  to  an  individual  is  a  very  per- 
sonal, local  problem.  It  occurs  only  in  one  place. 
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INIr.  JNIcKevitt.  Yes.  But  what  I  am  touching  on  is  the  fact  that  you 
have  an  involvement  in  a  State  by  the  police  agencies  working  inter- 
state, No.  1,  or  No.  2,  inadequacies  between  clitterent  States  and  local 
governments.  But  I  do  not  think  it  touches  upon  it  and  I  think  it  is 
a  small  point.  I  go  back  to  the  original  three  things  under  the  Wiggins 
theory. 

Mr.  "Wiggins.  I  think  you  ought  to  get  back  to  those  three  because 
these  are  useless  arguments  in  my  opinion.  Now,  let  us  proceed  to 
something  more  useful. 

]Mr.  McKevitt.  Well,  let  us  wait. 

Ml".  WiGGixs.  We  can  proceed  to  something  more  useful. 

Mike,  I  want  to  ask,  through  the  Chairman,  is  it  possible  for  you 
to  develop  statistics  to  respond  to  the  suggestion  which  several  prior 
witnesses  have  made,  that  in  order  to  do  justice  to  survivors,  one  of 
your  three  arguments,  coverage  should  extend  to  all  officers  who  are 
killed  in  the  line  of  duty  and  not  merely  those  who  may  be  killed  as 
a  result  of  a  criminal  act.  Now,  I  realize  the  administration  does  not 
support  that,  but  the  proposition  is  before  the  subcommittee  and  it 
would  involve  greater  cost  figures.  I  do  not  know  that  we  have  had 
data  to  analyze  the  impact  of  that  recommendation.  If  the  De- 
partment could  help  us  in  that  direction,  1  would  hope  the  Chairman 
would  ask. 

Mr.  EiLBERG.  I  certainly  would  agree  with  that  and  I  hope  you 
would  be  able  to  do  that  somehow. 

Mr.  McKevitt.  I  w^ould  be  more  than  glad  to. 

Mr.  WiGGixs.  And  a  second  request  along  those  very  lines.  Last  year 
while  you  were  on  the  subcommittee  we  had,  basically.  Chairman  Ro- 
dino's  bill  and  the  insurance  fund  proposal.  As  I  recall,  one  other 
which  dealt  with  a  matching-fund-type  program,  that  is,  a  Federal 
contribution  to  death  payments  made  by  units  of  local  government, 
equal  or  some  variation  of  that. 

JNIr.  McKevitt.  Yes. 

Mr.  Wiggins.  If  the  administration  is  going  to  consider  an  alterna- 
tive, I  hope,  Mr.  Chairman,  the  witness  will  be  asked  to  consider  that 
alternative,  too,  and  give  us  his  views  on  it.  If  there  is  something 
wrong  with  the  Federal  matching  grant,  as  distinguished  from  a  100- 
percent  gratuity  ? 

]Mr.  ^IcKevitt.  Was  your  last  statement  a  question  of,  is  there  some- 
thing wrong  ? 

^Ir.  Wiggins.  I  do  not  expect  you  to  respond,  unless  you  are  ready  to. 

]\Ir.  ]^lcKE^^TT.  I  just  want  to  know  if  your  last  statement  was  a 
question  or  a  statement  ? 

]SIr.  Wiggins.  Yes.  I  intended  it  to  be  a  question. 

^Ir.  ]McKevitt.  Okay. 

Mr.  Wiggins.  But  a  question  you  could  answer  later  after  reflec- 
tion and  the  accumulation  of  any  material  that  you  would  like. 

]Mr.  McKevitt.  Yes.  Sure. 

Mr.  Wiggins.  And  included  in  the  material  that  you  are  going  to 
submit? 

Mr.  McKevitt.  I  will  be  very  glad  to. 

Mr.  EiLBERG.  I  would  just  like  to  point  out  that  I  recognize  that  this 
will  be  a  complex  and  difficult  job  for  you  because  you  will  have  to  find 
out  how  many  people  are  engaged  in  these  various  activities  and  de- 
velop life  expectancy  and  probability  of  death  and  what  the  premiums 
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might  be.  This  is  the  kind  of  information  that  we  are  seeking  and  it  is 
a  big  burden  that  we  are  asking.  And  we  hope  that  if  not  you,  perhaps 
some  other  agency  you  can  recommend,  can  do  it  as  quickly  as  possible 
for  us. 

]Mr.  McKevitt.  Mr.  Chairman,  your  subcommittee  is  moving  with 
such  dispatch  on  so  many  topics,  that  we  are  going  to  have  to  call  on 
several  agencies  to  be  prepared  for  backup;  and  coming  up  behind 
this  one  you  have  the  victims  of  crime  legislation. 

Mr.  EiLBERG.  I  am  glad  you  are  here  working  with  us  because  I  know 
jou  can  keep  up  the  pace. 

Mr.  Wiggins.  Mike,  I  have  only  one  more  question  and,  that  is,  the 
difference  in  treatment  of  firemen  under  the  administration  bill,  H.R. 
6449,  and  S.  15.  Basically,  your  bill,  the  administration  bill,  defines  a 
public  safety  officer  as  a  person  serving  with  or  without  compensa- 
tion in  any  activity  pertaining  to  firefighting.  And  then  it  goes  on 
to  say  that  that  person  will  be  covered  only  if  a  death  results  from  a 
criminal  act,  or  an  apparent  criminal  act.  So,  I  want  to  know  if  the 
administration  bill  would  only  cover  the  fireman  who  is  in  the  act  of 
fighting  a  fire  and  his  death  occurred  during  that  firefighting  activity 
as  a  result  of  a  criminal  act  or  an  apparent  criminal  act? 

Mr.  McKevitt.  I  do  not  think  it  would  be  that  narrowly  construed 
because  firemen  are  drawn  into  other  matters  besides  fighting  fires 
where  they  may  be  subject  to  a  criminal  act;  demonstrations,  for 
example. 

Mr.  Wiggins.  Well,  if  it  is  your  intent  to  cover  firemen,  I  think 
3t  might  be  wise  to  be  less  explicit  because  firefighting  is  a  precise  and 
specific  activity. 

Mr.  McKevitt.  True. 

Mr.  Wiggins.  "Firefighting"  would  not  necessarily  be  limited  to  a 
fireman.  I  take  it  that  a^person  attempting  to  put  out  a  fire  in  his  own 
home,  if  it  happened  that  his  wife  set  the  house  on  fire,  possibly  would 
be 

]\'Ir.  McKevitt.  And  then  she  shot  him  ? 

Mr.  Wiggins.  Something  such  as  that.  Well,  let  us  talce  that  hypo- 
thetical situation  and  see  if  it  would  cover  an  individual  putting  out 
a  fire  in  his  own  home,  if  his  wife  should  shoot  him  in  the  process. 
A  public  safety  officer  means  a  person  "serving  a  public  agency."  Well, 
now.  that  is  questionable.  "With  or  without  compensation  in  any  activ- 
ity pertaining  to  firefighting."  I  presume  that  a  vobmteer  is.  in  a  sense, 
serving  a  public  agency  if  he  is  putting  out  a  fire.  Well,  my  suggestion, 
Alike,  to  you,  is  that  you  give  some  consideration  to  your  narrow  defi- 
nition of  firefighting.  If  you  intend  to  include  firemen,  who  may  be 
killed  as  the  result  of  a  criminal  act,  but  not  engaged  in  the  activity 
of  fighting  a  fire  at  that  time,  I  would 

Mr.  McKevitt.  You  might  want  to  broaden  the  language  by  saying 
a  fireman  who  is  killed  by  a  criminal  act  while  performing  in  the  line 
of  duty. 

Mr.  Wiggins.  Well,  all  right,  I  will  consider  such  a  suggestion. 

iS'ow,  I  want  to  compare  H.R.  12,  Chairman  Rodino's  bill,  and  com- 
paring its  effect  with  respect  to  firemen  with  the  administration  bill, 
effect  with  respect  to  firemen  with  the  administration  bill. 

Now,  directing  your  attention  to  H.R.  12, 1  read  H.R.  12  as  extend- 
ing coverage  to  a  fireman  engaged  in  the  protection  of  life  or  property 
f  I'oin  fire. 
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Mr.  JSIcKevitt.  Yes. 

Mr.  Wiggins.  Without  reference  to  wliether  the  lireinan  was  killed 
as  a  result  of  any  criminal  act. 

Mr.  ]SIcIvEviTT.  Well,  speaking 

INIr.  EiLBERG.  We  are  in  agreement  and  would  stipulate  that  is  the 
case  and  we  would  i-equire,  if  we  are  supporting  that  version,  that  he 
die  in  the  line  of  duty. 

]Mr,  WiGGixs.  In  my  experience,  Mike,  a  fireman  is  engaged,  in 
a  great  many  activities  that  are  not  directly  related  to  fighting 
a  fire.  Tliere  are  a  great  many  fire  protection  activities  that  firemen 
engage  in  on  a  routine  basis  tliroughout  the  day.  They  check  plugs, 
they  check  buildings  to  see  that  they  conform  with  basic  safety  re- 
quirements. Would  you  say  that  a  fireman  who  is  engaged  in  that 
kind  of  fire  protection  Avork  is  engaged  in  the  protection  of  life  or 
property  from  fire  ? 

]^Ir.  ]\IcKevitt.  Well,  you  are  saying  we  are  going  to  proceed  on  the 
administration  definition  of  a  criminal  act,  because  he  will 

Mr.  Wiggins.  No,  I  want  you  to  comment  on  Chairman  Rodino's 
bill  and  I  am  really  trying  to  get  clear  in  my  mind  the  extent  of  cov- 
erage for  firemen.  Let  me  just  give  you  a  hypothetical  illustration. 
Let  us  suppose  a  fireman  gets  in  a  car  and  he  drives  down  to  check  a 
fireplug. 

Mr.  McKem:tt.  I  know  ^vhat  you  mean.  1  am  aware  of  your  question. 

Mr.  Wiggins.  All  right.  And  on  the  way  down  to  check  that  plug, 
he  is  killed  in  an  automobile  accident.  Is  the  firemen,  at  the  time  he 
is  killed,  engaged  in  the  protection  of  life  or  property  from  fire? 

Mr.  JSrcIvEViTT.  Well,  you  asked  me  to  comment  on  Chairman  Ro- 
dino's  bill,  but  which  hat  do  I  put  on :  the  administration's  hat  or  Mike 
McKevitt's  hat,  or  what  have  you  ? 

Mr.  Wiggins.  I  know  you  to  be  a  skilled  lawyer  and  I  am  interested 
in  your  views. 

Mr.  McKevitt.  I  do  not  see  that  coming  within  the  scope  of  this 
type  of  legislation.  That  is  not  looked  upon  as  a  normal,  hazardous  part 
of  the  occupation.  False  alarms  can  be  extremely  hazardous  in  fire- 
fighting  itself  and  also  demonstrations  can  be.  but  I  think  routine 
chocking  would  be  goina:  beyond  the  scope  of  what  the  intent  might  be. 

]\Ir.  Wiggins.  Well,  if  a  fireman  is  killed  in  a  training  exercise,  falls 
off  a  ladder,  falls  out  of  tower,  whatever,  I  think  that  the  attorney 
for  his  survivors  would  look  at  this  language  very  carefully  in  de- 
termining whether  or  not  his  client  might  be  entitled  to  $50,000  because 
the  decedent  was.  at  that  time,  engaged  in  an  activity  which  is  directly 
related  to  the  protection  of  life  or  property  from  fire.  Don't  you  ? 

Mr.  IVIcKevitt.  Yes. 

Mr.  Wiggins.  I  think  this  is  a  problem  that  we  need  to  address  our- 
selves to,  and  if  we  wish  to  cover  firemen  only  if  they  are  responding 
to  a  fire  or  an  apparent  fire,  we  ought  to  l^e  more  explicit  in  that  regard. 

Mr.  ]\IcKe',t:tt.  You  could  have  two  interpretations  because  it  does 
say  that  a  fireman  engaged  in  the  protection  of  life  or  property  from 
fire,  and  I  think  that  you  have  to  go  beyond  the  Rodino  language,  or 
take  a  second  look  at  it,  because  your  point  is  well  taken.  But,  on  the 
other  hand.  I  do  not  think  that  it  should  bo  limited  to  fire  because  you 
have  got  to  consider,  as  I  say,  these  matters  of  false  alarm  and  also 
demonstrations,  because  the  biggest,  from  my  experience  as  a  district 
attorney,  in  my  4  years  in  dealing  closely  with  the  fire  department, 
our  biggest  cause  of  subjection  to  criminal  acts  was  demonstrations. 
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Mr.  EiLBERG.  Will  you  yield  at  that  point  ?  Do  I  understand,  Mike, 
that  you  might  be  willing  to  extend  your  personal  point  of  view,  but, 
let  us  say,  not  the  Department  at  this  point  and  that  if  a  fireman 
dies  as  a  result  of  hazardous  duty,  he  should  be  covered  by  any  benefit 
legislation  ?  Would  you  say  that  that  is  your  point  of  view  ? 

Mr.  McKevitt.  Well,  I  sort  of  murky  up  the  waters  when  I  do 
that,  Mr.  Chairman,  because  I  am  here  on  "behalf  of  the  administration. 

Mr.  EiLBERG.  So  you  would  rather  not  say  ? 

Mr.  McKevitt.  No:  I  Avould  just  say  which  of  my  comments  are  of 
a  personal  nature  rather  than  that  of  the  administration. 

]Mr.  Wiggins.  All  right.  I  will  not  report  them  directly.  I  might  leak 
them,  however. 

Mr.  EiLBERG.  Ms.  Holtzman  ? 

Mr.  McKevitt.  I  have  become  quite  a  bureaucrat  since  you  saw  me 
last. 

Ms.  Holtzman.  Mr.  INIcKevitt,  you  said  that  one  of  the  purposes 
of  this  legislation  was  to  assist  in  the  recruitment  of  police  officers 
and  fire  officers.  Do  you  have  any  statistics  to  show\  whether  in  areas 
where,  for  example,  there  have  been  many  policemen  killed  in  the  line 
of  duty  or  firemen,  that  there  have  been  any  difficulties  in  recruiting 
police  officers  ?  Is  that  a  national  problem  ? 

Mr.  McKe\^tt.  It  is  sort  of  nonstatistical  because  the  question  is  how 
do  you  poll  those  chaps  who  said  I  will  not  join  the  police  department 
because 

j\Is.  Holtzman.  Do  you  have  information  from  the  police  depart- 
ments stating  that  they  are  having  difficulty  in  recruitment? 

Mr.  McKevitt.  I  can  speak  of  personal  experience  of  one  that  did 
because  of  this  concern  for  awhile  because  of  the  terms  that  were  popu- 
lar at  that  time,  the  attitudes  and  I  suppose  the  risk  involved,  as  well. 
It  is  a  question  of  how  you  would  break  it  down,  whether  it  is  because 
they  did  not  like  to  be  called  "pigs,"  whether  they  did  not  like  to  have 
stuff  thrown  in  their  face,  or  whether  they  were  worried  about  the 
inadequate  benefits  in  case  they  were  killed  in  the  line  of  duty.  I  think 
certainly  what  has  developed  since  approximately  1066  and  thereon, 
has  been  a  deterrent  to  recruitment  and  it  was  caused  by  many  things, 
including,  I  think,  tlie  risk. 

Ms.  Holtzman.  Well,  I  mean  we  are  not  able  to  isolate  this  prob- 
lem out. 

Mr.  ]McKeat:tt.  It  is  very  difficult.  Congressman  Biaggi,  himself, 
of  course,  has  been  a  policeman,  but  as  I  say,  having  lived  with  these 
]wople  for  4  years,  it  is  a  very  sophisticated  type  of  woi'k,  and  once  you 
get  them  into  it,  they  become  interested  and  it  is  extremely  exciting 
work,  but  it  is  exti-emely  difficult  to  get  them  into  it  oftentimes,  highly 
qualified  and  high  caliber  of  people  into  it. 

Ms.  Holtzman.  Do  you  have  any  statistics  about  how  many  police 
departments  provide  some  sort  of  death  benefit,  or  how  many 
States  do? 

Mv.  ]\[cKevitt.  Pardon  me  ? 

Ms.  HoLTziMAN.  Do  you  have  any  information  or  does  your  Depart- 
ment have  any  iiiformation  on  how  many  States  j^rovide  death 
benefits  ? 

[A  chart  summarizing  State  workmen's  compensation  laws  fol- 
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]Mr.  McKevi'it.  I  do  not  have  it  at  my  fingertips  but  I  will  be  glad 
to  get  it  for  you.  I  would  hope  that  you  are  taking  notes  back  there, 
Dean.  I  will  be  glad  to  get  that  for  you. 

]Ms.  HoL'j'ZMAiN-.  Just  in  line  Avith  this,  how  many  of  the  police  offi- 
cers w^ho  were  killed  had  adequate  life  insurance  during  the  last  few 
yeai-s?  That  might  be  another  interesting  piece  of  information. 

Mr,  McKevitt.  I  think  it  would  and  I  think  not  only  figures  from 
the  Department  but  other  interested  bodies  representing  police  organi- 
zations might  have  some  figures  on  this  as  well. 

]Ms.  HoLTZMAN.  Yes. 

Mr.  EiLBERG.  If  you  can. 

]Mr.  McKevitt.  Yes,  if  we  can.  And  I  certainly  share  your  thirst 
for  more  facts,  because  I  experienced  the  same  thing  in  the  last  session. 
It  was  a  point  well  raised  and  we  will  be  more  than  glad  to  do  our  best 
effort  to  get  what  we  can  for  you. 

[Subsequent  to  the  termination  of  these  hearings  the  following  in- 
formation was  received :] 

Department  of  Justice. 
Washington,  D.C.,  Setjtember  18,  1973. 
Hon.  Joshua  Eilberg, 

Chairman,  Subcommittee  No.  1,  Committee  on  the  Judiciary,  House  of  Repre- 
sentatives, Washington,  D.C. 

Dear  Josh  :  I  greatly  appreciated  the  opportunity  to  testify  before  your  sub- 
committee on  July  26,  1973,  and  to  present  the  views  of  the  Department  of  Justice 
on  two  bills  before  the  subcommittee — H.R.  12  and  H.R.  163. 

In  response  to  several  requests  for  additional  information  raised  by  yourself 
and  your  colleagues  on  the  subcommittee,  I  am  providing  the  following  informa- 
tion for  the  record  : 

Question  1.  Please  furnish  the  subcommittee  with  the  figures  of  the  number 
of  public  safety  ofiicers  killed  in  the  line  of  duty  regardless  of  whether  a  crim- 
inal act  was  involved. 

Answer :  Line  of  Duty  Death  Benefits. — Casualty  rates  relevant  to  line  of  duty 
death  benefits  legislation  (other  than  group  life  insurance)  concern  themselves 
with  sub-classifications  of  line  of  duty  deaths. 

1.  Deaths  as  a  result  of  felonious  crimes  or  incident  to  a  felonious  crime. 

2.  Deaths  as  a  result  of  and/or  incident  to  felonious  crimes  and  deaths 
resulting  from  hazardous  duties  (accidents,  etc.). 

By  strictest  interpretation  on  line  of  duty  deaths  associated  with  felonious 
crimes,  calendar  year  1973  fatalities  and  benefits  are  estimated  as  : 

Number  Amount 

Police                                                           __- 126  $6,300,000 

FiretightersV."""]"'-";!""^'] 3  }50,000 

Corrections 2  100,000 

Marshals.- --- 1  50,000 

Total - 132  6,600,000 

If  a  broader  distinction  is  made  of  line  of  duty  deaths  to  include  deaths  from 
hazardous  duty,  in  addition  to  felonious  causes,  our  estimates  for  calendar  year 
1973  are: 


Number 

Amount 

172 

$8.  600, 000 

230 

11,500,000 

4 

200, 000 

.     2 

100, 000 

Total                                                  -  - 

408 

20,  400,  OOO 
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Neither  of  the  above  estimates  includes  deaths  as  a  result  of  felonious  actions 
or  hazardous  deaths  of  volunteer  public  safety  officers. 

Question  2.  What  are  the  Department's  views  on  a  state  insurance  program 
using  paid-in  contributions  to  match  federal  assistance,  as  opposed  to  a  straight 
gratuity  ? 

Answer.  Because  of  the  various  state  programs  now  in  existence,  and  the 
formulation  of  other  programs  on  the  local  level,  the  Department  would  be 
most  hesitant  to  support  a  state  insurance  program  using  paid-in  state  contri- 
butions to  match  federal  assistance.  A  program  of  this  type,  administered  at 
the  federal  level  would  constitute  an  intrusion  into  the  policies  and  programs 
which  are  best  administered  by  state  and  local  ofiicials.  The  straight  gratuity 
method  is  desirable  from  the  standpoint  that  it  does  fill  a  need  created  by  the 
death  of  a  public  safety  ofiicer  involving  the  commission  of  a  crime,  but  would 
not  interfere  with  collateral  benefits  available  at  the  state  and  local  level. 

Question  3.  What  is  the  position  of  the  Department  on  matching  grants  to 
the  states  for  death  benefits  programs? 

Answer.  The  Department  would  not  support  the  use  of  matching  grants  to 
the  states  for  death  benefits  programs.  This  approach  would  encourage  state 
and  local  authorities  to  transfer  the  burden  of  compensation  for  these  employees 
to  the  federal  government.  The  primary  responsibility  for  providing  normal 
employee  benefits  should  rest  with  the  employers — the  state  or  local  govern- 
ments. Financial  assistance  in  this  area  should  come  from  the  states  and  local 
governments  themselves  rather  than  direct  take-over  of  the  function  by  the 
federal  government.  Matching  grants  would  only  serve  to  act  as  a  disincentive 
to  the  states  and  local  governments  and  result  in  a  reliance  on  the  federal 
government  for  compensation  assistance. 

Question  4.  How  many  states  have  death  benefits  programs  for  public  safety 
oflicers? 

Answer,  (See Attachment.)  [Seep.  171.] 
Cordially, 

Mike  McKevitt, 
Assistant  Attorney  General. 

Ms.  HoLTZMAN.  I  am  also  curious  about  the  veterans  insurance  pro- 
gram. I  do  not  know  if  we  have  gotten  any  figures  about  what  kind  of 
life  insurance  the  Government  provides,  or  if  it  does,  and  the  amount, 
if  any,  and  if  the  serviceman  has  to  contribute  to  maintain  that. 

Mr.  McKEvm.  Yes.  I  gave  some  figures  earlier  when  you  were  on  the 
floor.  For  the  military  killed  in  active  service,  they  receive  a  death 
gratuity  based  on  their  pay  ranging  from  $800  to  $3,000.  They  have  a 
voluntary  life  insurance  program  ranging  from  $5,000  to  $15,000,  de- 
pending on  how  much  they  pay  in.  And  they  receive  money  benefits 
from  the  Veterans  Administration ;  not  they,  the  servicemen,  but  their 
next-of-kin,  ranging  from  $184  to  $469  a  month,  depending  on  their 
rank.  The  wife  and  children  receive  PX  and  commissary  i)rivileges 
and  medical  facility  privileges. 

Ms.  HoLTZMAN.  On  the  voluntary  insurance,  is  that  something  that 
is  paid  for,  in  part,  by  the  Government  ? 

Mr.  McKevitt.  I  think  it  is  paid  for  in  total  by  the 

Ms.  HoLTzMAN.  By  the  serviceman  ? 

Mr.  McKevitt.  I'm  not  sure,  but  oftentimes  as  you  know,  they  con- 
tinue it  on  after  they  depart  from  the  Service. 

Ms.  HoLTZMAN.  Yes.  Would  there  be  other  ways  of  accomplishing 
the  same  result  by  giving  some  incentives  to  the  States  to  create  death 
benefit  programs  in  this  regard?  I  know  the  insurance  way  was  sug- 
gested as  a  possibility.  I  would  certainly  appreciate  any  other  thoughts 
that  you  might  have  with  respect  to  how  this  result  could  be  accom- 
plished, namely,  to  insure  that  policemen  and  others,  firemen  who  en- 
gage in  hazardous  duty,  would  have  adequate  benefits  for  their 
survivors  ? 
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Mr.  jSIcKevitt.  Well,  rather  than  shoot  from- the  hip  on  that,  I  think 
that  is  a  very  good  question,  and  why  don't  I  also  include  that  in  our 
review  a  determination  of  what  States  or  local  governments  have  pur- 
sued that  avenue  ? 

Ms.  HoLTZMAisr.  Right.  And,  of  course,  the  other  problem  which 
would  arise  from  this  bill  is  that  $50,000  might  be  really  a  very  substan- 
tial sum,  say,  in  possibly  a  rural  area.  It  might  not  be  the  same  kind  of  a 
sum  in  a  city  such  as  New  York,  where  there  are  very  high  prices.  And 
I  do  not  know  about  that  and  I  do  not  know  whether  that  has  gone  into 
your  thinking,  at  all.  But,  while  we  are  talking  about  equal  benefits, 
the  value  of  that  benefit  certainly  would  be  different  in  different  areas 
of  the  country  for  survivors. 

Mr.  JMcKeatpt.  True.  Except  the  way  things  are  going,  it  is  like  mov- 
ing pistons  in  an  engine  to  keep  on  top  of  who  is  ahead  of  the  other.  I 
think  Denver  is  not  only  high  in  prices  but  low  on  gas,  and,  as  a  re- 
sult, you  do  have  various,  obviously  certain  areas,  which  do  have  lesser 
costs.  You  might  be  interested,  by  the  way,  to  know  that  when  I  was 
a  jMember  of  Congress,  I  polled  all  of  my  policemen  in  the  Denver  area 
and  I  sent  them  questionnaires  and  the  fire  department  as  well,  on, 
whether  you  should  have  a  different  benefit  for  those  with  survivors  or 
those  without  and  there  was  a  very  uniform  feeling  that  it  should  be 
regardless  of  who  the  next-of-kin  are,  whether  it  is  the  parent,  wife, 
wife  and  children. 

Ms.  HoLTZMAN.  OK.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  EiLBERG.  Mike,  did  the  Department  consider  the  inclusion  of 
the  permanently  disabled  ? 

Mr.  McKevitt.  Yes. 

ISIr.  EiLBERG.  And  what  was  that  ? 

Mr.  INIcKJEViTT.  It  is  their  position  that  it  be  for  death  only. 

Mr.  EiLBERG.  I  want  to  get  back  into  something  that  we  were  dis- 
cussing before  about  your  personal  position  on  fire  fighters  and  dying 
as  a  result  of  hazardous  duty  and  so  forth.  I  would  just  like  to  call 
to  3^our  attention,  and  I  do  not  have  the  Congressional  Record  before 
me,  but  I  know  you  voted  for  the  House  bill  and  the  committee  re- 
port. The  committee  report  says:  "Similarly,  since  firefighting  is  an 
inherently  dangerous  activity,  H.R.  16932  would  cover  firemen  when 
they  are  actually  and  directly  engaged  in  the  protection  of  life  or 
property  from  fire."  So,  this  was  apparently  the  congressional  intent 
or,  at  least,  the  House  intent  as  it  passed  the  House.  And  I  suggest 
that  you  might  haA^e  supported  that  since  you 

Mr.  McKevitt.  Oh,  I  did. 

Mr.  Wiggins.  You  were  ambiguous  then,  too. 

]\Ir.  J^IcKE^^TT.  Well,  as  I  say,  and  I  mentioned  earlier,  there  is  my 
personal  opinion  and  the  position  of  the  administration  and  I  think 
Mr.  Biaggi's  staff  member  pointed  out  that  I  was  a  cosponsor  of  his 
bill  last  year,  too. 

Mr.  EiLBERG.  INIike,  would  you  continue  with  the  balance  of  your 
statement  now,  as  to  the  bill  of  rights  ? 

]\Ir.  ]McKe\ttt.  All  right.  I  think  I  better  go  out  and  open  a  law 
practice,  INIr.  Chairman. 

Mr.  EiLBERG.  I  think  you  are  doing  very  well. 

!Mr.  INIcKevitt.  I  would  now  like  to  direct  my  attention  to  H.R. 
163,  a  bill  to  amend  the  Omnibus  Crime  Control  and  Safe  Streets  Act 
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of  1968  to  provide  a  system  for  the  redress  of  law  enforcement  officers' 
grievances  and  to  establish  a  law  enforcement  officers'  bill  of  rights- 
in  each  of  the  several  States. 

The  bill  would  make  planning  and  action  grants  from  the  Law  En- 
forcement Assistance  Administration  contingent  upon  the  complaints 
of  law  enforcement  officers  and  the  adoption  of  a  so-called  bill  of 
rights  for  such  officers  in  each  State  and  local  unit  of  government. 
The  grievance  procedure  and  bill  of  rights  would  have  to  be  in  effect 
within  1  year  of  enactment.  The  bill  of  rights  Avould  have  to  deal  with 
such  projects  as  political  activity  by  policemen,  their  rights  while 
under  investigation,  their  representation  on  any  police  review  boards, 
their  rights  to  bring  civil  suits,  the  disclosure  of  finances,  notice  with 
respect  to  disciplinary  action,  and  the  establishment  of  a  grievance 
commission. 

I  would  like  to  interject  here  as  a  footnote  that  I  served  as  Assistant 
Attorney  General  during  the  time  in  Denver  of  the  infamous  Denver 
police  scandal,  and  this  did  involve  political  activity,  among  other 
problems,  and  how  we  would  make  the  police  department  better,  and 
how  we  would  improve  procedures,  in  addition  to  which,  I  took  over 
the  reins  of  the  district  attorney's  office,  whicli  had  been  previously 
heavily  endowed  with  political  activity.  And  I  have  seen  the  abuses 
there. "I  think  Consressman  Biaggi  said  that  was  not  one  of  the 
strong  planks  of  his"  position  on  this  bill,  but  from  a  personal  stand- 
point I  have  seen  great  abuse  of  political  activity  in  a  police  depart- 
ment and  the  district  attorney's  office,  and  also  in  a  State  attorney 
general's  office. 

Mr.  EiLBERG.  Do  you  mean  if  they  had  the  freedom  to  engage  m 
political  activities? 

Mr,  McKevitt.  Yes. 

The  Department  believes  that  many  of  the  features  of  H.R.  163, 
including  the  rights  contemplated  in  the  bill,  should  be  adapted  by 
law  enfoi-cement  agencies  at  the  State  and  local  level.  However,  we 
are  of  the  opinion  that  it  is  not  a  proper  role  for  the  Federal  Govern- 
ment to  impose  such  rights  as  a  condition  for  the  receipt  of  LEA  A 
funds.  In  essence,  the  legislation  would  do  no  more  than  establish 
certain  work  conditions  for  employment  benefits  for  law  enforcement 
officers.  In  our  view,  the  decision  to  accept  or  reject  these  conditions 
or  benefits  should  be  based  upon  the  unique  factors  of  each  individual 
agency  in  which  the  same  way  as  salary,  insurance  benefits  and  other 
features  of  employment  are  determined.  To  do  otherwise  would  be 
to  encroach  upon  the  traditional  prerogatives  of  the  States  and  local 
units  of  government. 

This  philosophy  of  course  is  embodied  in  the  Safe  Streets  Act  of 
1068.  Section  518  of  the  act  states  that  "Nothing  contained  in  this 
chapter  or  any  other  act  shall  be  construed  to  authorize  any  depart- 
ment, agency,"  officer,  or  employees  of  the  United  States  to  exercise 
any  direction,  supervision,  or  "control  over  any  police  forcp  or  any 
other  law  enforcement  agencv  of  any  State  or  any  political  sub- 
division thereof.''  H.R.  163  would  appear  to  abandon  this  philosophy^ 
in  favor  of  direct  Federal  intervention  and  control.  We  lielieve  that 
this  would  establish  a  very  unfaA^orable  precedent,  especially  in  light 
of  our  recent  proposal  to'  return  more  control  over  LEAA  funds  ta 
the  States. 
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Wc  would  like  to  point  out,  however,  that  a  great  deal  of  time  and 
effort  has  been  devoted  by  the  National  Advisory  Commission  on 
Criminal  Justice  Standards  and  Goals  to  the  specific  subject  of  police 
officers'  rights.  In  fact,  the  final  report  of  the  commission,  to  be  pub- 
lished soon,  addresses  many  of  the  issues  raised  by  H.R.  163  and 
promulgates  certain  standards  for  the  consideration  of  all  law  en- 
forcement agencies.  We  are  hopeful  of  course  that  many  of  the  recom- 
mendations will  be  voluntarily  adopted.  I  would  like  to  mention  that 
a  copy  of  the  standards  has  been  submitted  to  the  subcommittee  and 
I  would  commend  it  to  your  attention. 

In  summary  then,  while  the  department  would  like  to  see  many  of 
the  provisions  of  H.E.  163  adopted  on  a  voluntary  basis,  we  are  unable 
to  support  the  bill  as  being  an  unwarranted  intervention  b}'  the  Fed- 
eral Government  into  the  strictly  local  affairs  of  these  agencies. 

In  the  report  that  was  submitted  this  week  on  the  position  of 
the  administration  and  the  Department  of  Justice  on  this  matter, 
we  attaxi'hed  to  a  copy  of  the  standards,  standard  18.1  and  following, 
as  proposed  for  the  LEAA,  which  I  would  be  glad  to  touch  on  before 
the  subcommittee  at  the  present  time. 

Mr.  EiLBERG.  Are  those  the  standards  referred  to  or 

Mr.  McKevitt.  Yes. 

Mr.  EiLBERG.  The  Standards  of  the  National  Advisory  Commis- 
sion on  Criminal  Justice? 

Mr.  JNIcKevitt.  Right.  And  I  know  I  share  the  frustration  of  Con- 
gressman Biaggi  about  studies,  but  this  is  one  study  that  seems  to 
have  come  to  fruition.  What  it  does  do  is  set  up  guidelines  for  State 
and  local  governments ;  not  mandatory,  l)ut  recommended  guidelines. 
And  then  you  ask  what  action  is  being  taken  to  implement  them.  Right 
now,  LEAA  has  asked  Mr.  Dick  Harris,  who  is  chairman  of  the 
LEAA  program  in  Virginia,  to  develop  ideas  to  see  that  they  are 
implemented.  I  can  touch  on  each  of  the  standards  if  you  want. 

Mr.  EiLBERG.  I  do  not  want  to  take  the  time  to  do  that.  You  say 
that  the  implementation  is  entirely  voluntary  as  far  as  the  States 
and  locnl  municipalities  are  concerned? 

Mr.  McKE^^TT.  The  idea  behind  it  is  to  say,  look,  these  are  uniform 
guidelines  which  we  think  are  good  procedure  for  implementation 
on  the  State  and  local  level  and  we  would  encourage  you  to  review 
these  and  consider  these  so  far  as  your  own  State  and  local  police,  or 
fire,  or  public  correctional  aa:encies  are  concerned. 

Mr.  EiLBERG.  How  great  is  the  encouragement  that  you  would 
make  them 

Mr.  McKE^^TT.  ]Mandatory,  no. 

Mr.  EiLBERG.  Would  there  be  any  other  form  of  encouragement 
to  try  to  get  them  to  comply  with  the  standards  ? 

Mr.  ^IcIvEviTT.  Right  now  it  is  more  the  idea  of  saying  these  are 
guidelines  for  your  benefit,  to  give  you  a  nudge. 

Mr.  Eilberg!  I  would  like  that  for  the  record  and  may  I  also  ask 
that  your  staff  send  a  copy  to  Congressman  Biaggi  so  that  he  can 
review  that  at  his  leisure. 

[The  document  referred  to  follows :] 
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ExCEBPTS  From  the  "Report  on  Police,"  Prepared  by  the  National  Advisoet 
Commission  on  Criminal  Justice  Standards  and  Goals 

standard  18.1. the  police  executive  and  employee  relations 

Every  police  cliief  executive  should  immediately  acknowledge  his  responsibility 
to  maintain  effective  employee  relations  and  should  develop  policies  and  pro- 
cedures to  fulfill  this  responsibility. 

1.  Every  police  chief  executive  should  actively  participate  in  seeking  reason- 
able personnel  benefits  in  all  police  employees. 

2.  Every  police  chief  executive  should  provide  an  internal  two-way  communica- 
tion network  to  facilitate  the  effective  exchange  of  information  within  the  agency 
and  to  provide  himself  with  an  information  feedback  device. 

3.  Every  police  chief  executive  should  develop  methods  to  obtain  advisory 
information  from  police  employees — who  have  daily  contact  with  operational 
problems— to  assist  him  in  reaching  decisions  on  personnel  and  operational 
matters. 

4.  Every  police  chief  executive  should  provide  a  grievance  procedure  for  all 
police  employees. 

5.  Every  police  chief  executive  should  have  employee  relations  specialists  avail- 
able to  provide  assistance  in  : 

a.  Developing  employee  relations  programs  and  procedures  ; 

b.  Providing  general  or  specific  training  in  management-employee  rela- 
tions ;  and 

c.  Collective  negotiations. 

6.  Recognizing  that  police  employees  have  a  right,  subject  to  certain  limita- 
tions, to  engage  in  political  and  other  activities  protected  by  the  first  amendment, 
every  police  agency  should  promulgate  written  policy  that  acknowledges  this 
right  and  specifies  proper  and  improper  employee  conduct  in  these  activities. 

7.  Every  police  chief  executive  should  acknowledge  the  right  of  police  employ- 
ees to  join  or  not  join  employee  organizations  that  represent  their  employment 
interests,  and  should  give  appropriate  recognition  to  these  employee  organiza- 
tions. 

STANDARD     18.2. POLICE    EMPLOYEE    ORGANIZATIONS 

Every  police  employee  organization  should  immediately  formalize  written  pol- 
icies, rules,  and  procedures  that  will  protect  the  rights  of  all  members  and  insure 
that  they  can  remain  responsible  to  their  oath  of  office. 

1.  Every  police  employee  organization  should  place  in  writing  the  scope  of  its 
activities  to  inform  all  members  of  their  organization's  programs  and  their  rep- 
resentatives' activities. 

2.  Every  police  employee  organization  should  adhere  to  rules  and  procedures 
designed  to  insure  internal  democracy  and  fiscal  integrity.  These  rules  and  pro- 
cedures should  include : 

a.  Provisions    to    protect   members   in    their   relations   with    the   police 
employee  organization ; 

b.  Standards  and  safeguards  for  periodic  elections  ; 

c.  Identification  of  the  responsibilities  of  the  police  employee  organization 
officers ; 

d.  Provisions  for  maintenance  of  accounting  and  fiscal  controls,  including 
regular  financial  reports ; 

e.  Provisions  for  disclosure  of  financial  reports  and  other  ai>propriate  docu- 
ments to  members,  regulating  agencies,  and  the  public ;  and 

f.  Acknowledgment  of  responsibility  to  the  governmental  entity  legally 
charged  with  regulation  of  such  employee  organizations. 

STANDARD     18.3. — COLLECTHnE    NEGOTIATION    PROCESS 

Every  police  agency  and  all  police  employees  should  be  allowed,  by  1975,  to 
engage  in  collective  negotiations  in  arriving  at  terms  and  conditions  of  employ- 
ment that  will  maintain  police  service  effectiveness  and  insure  equitable  repre- 
sentation for  both  parties. 

1.  Legislation  enacted  by  States  to  provide  for  collective  negotiations  between 
police  agencies  and  public  employees  should  give  equal  protection  for  both  parties 
and  should  include : 

a.  Provisions  for  local  jurisdictions  to  enact  specific  rules  for  the  collective 
negotiation  process ; 
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b.  Procedures  to  prevent  either  party  from  circumventing  the  collective^ 
negotiation  process ; 

c.  Provisions  for  police  agency  retention  of  certain  unrestricted  manage- 
ment rights  to  insure  proper  direction  and  control  in  delivering  police 
services ; 

d.  Provisions  to  prohibit  police  employees  from  participating  in  any  con- 
certed work  stoppage  or  job  action  ;  and, 

e.  Procedures  that  require  adherence  to  the  collective  negotiation  legis- 
lation by  all  parties. 

2.  Every  police  chief  executive  should  insure  that  he  or  his  personally  desig- 
nated representative  is  present  during  all  collective  negotiations  involving  the 
police  agency,  and  that  he  is  allowed  to  protect  the  interests  of  the  community, 
the  police  agency,  and  all  police  employees. 

3.  Every  police  agency  should  insure  that  all  police  employees  receive  training 
necessary  to  maintain  effective  management-employee  relaUons.  This  training 
should  include : 

a.  Sufficient  information  to  provide  all  employees  with  a  general  knowledge  of 
the  management-employee  relations  process; 

b.  Specific  instructions  to  persons  who  represent  the  police  agency  in  the  col- 
lective negotiation  process ;  and 

c.  Specific  instructions  to  enable  every  supervisory  police  employee  to  perform 
his  duties  under  any  collective  negotiation  agreement. 

4.  Every  police  chief  executive  should  encourage  employee  organizations  to 
provide  training  to  enable  their  representatives  to  represent  members  in  the  nego- 
tiation process  adequately. 

5.  Every  police  chief  executive  should  establish  administrative  procedures  ta. 
facilitate  the  police  agency's  operation  under  any  collective  negotiation  agree- 
ment. 

6.  Every  police  chief  executive  should  recognize  that  in  the  collective  negotia-^ 
tion  process  the  problems  of  imit  determination,  areawide  negotiation,  and  im- 
passe procedures  are  largely  unresolved  and  that  little  guidance  is  currently 
available  in  these  essential  areas. 

STANDARD   18.4. — WORK  STOPPAGES  AND  JOB  ACTIONS 

Every  police  chief  executive  should  immediately  prepare  his  agency  to  react 
effectively  to  neutralize  any  concerted  work  stoppage  or  job  action  by  police  em- 
ployees. Any  such  concerted  police  employee  action  should  be  prohibited  by  law. 

1.  Every  State,  by  1976,  should  enact  legislation  that  specifically  prohibits  pol- 
ice employees  from  participating  in  any  concerted  work  stoppage  or  job  action. 
Local  legislation  should  be  enacted  immediately  if  State  prohibitive  legislation 
does  not  currently  exist. 

2.  Every  police  agency  should  establish  formal  written  policy  prohibiting  police- 
employees  from  engaging  in  any  concerted  work  stoppage  or  job  action. 

3.  Ever  police  agency  should  develop  a  plan  to  maintain  emergency  police  serv- 
ice in  the  event  of  a  concerted  employee  work  stoppage. 

4.  Every  police  chief  executive  should  consider  the  initiation  of  internal  dis- 
ciplinary action,  including  dismissal,  against  police  employees  who  participate  in^ 
a  concerted  job  action  or  work  stoppage.  Among  the  many  disciplinary  alterna- 
tives available  to  the  chief  executive  are  actions  against : 

a.  All  participating  employees  for  violating  prohibitive  legislation  and 
policy ; 

b.  Individual  employees  when  their  individual  conduct  warrants  special 
action ; 

c.  Only  those  employees  who  encouraged,  instigated,  or  led  the  activity ; 
and 

d.  None  of  the  participating  employees ;  however,  criminal  or  civil  action 
may  be  sought  for  violations  of  legislative  prohibitions. 

STANDARD    19.1. FOUNDATION  FOB  INTERNAL  DISCIPLINE 

Every  police  agency  immediately  should  formalize  policies,  procedures,  and 
rules  in  written  form  for  the  administration  of  internal  discipline.  The  internal 
discipline  system  should  be  based  on  essential  fairness,  but  not  bound  by  format 
procedures  or  proceedings  such  as  are  used  in  criminal  trials. 
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1.  Every  police  agency  immediately  should  establish  formal  written  procedures 
for  the  administration  of  internal  discipline  and  an  appropriate  summary  of  those 
procedures  should  be  made  public. 

2.  The  chief  executive  of  every  i)olice  agency  should  have  ultimate  responsi- 
bility for  the  administration  of  internal  discipline. 

3.  Every  employee  at  the  time  of  employment  should  be  given  written  rules  for 
conduct  and  appearance.  They  should  be  stated  in  brief,  understandable  language. 

In  addition  to  other  rules  that  may  be  drafted  with  assistance  from  employee 
participants,  one  prohibiting  a  general  classification  of  misconduct,  traditionally 
known  as  "conduct  unbecoming  an  officer,"  should  be  included.  This  rule  should 
prohibit  conduct  that  may  tend  to  reflect  unfavorably  upon  the  employee  or  the 
agency. 

4.  The  policies,  procedures,  and  rules  governing  employee  conduct  and  the  ad- 
ministration of  discipline  should  be  strengthened  by  incorporating  them  in  train- 
ing programs  and  promotional  examinations,  and  by  encouraging  employee  partic- 
ipation in  the  disciplinary  system. 

STANDARD     19.2. — COMPLAINT    RECEPTION    PROCEDURES 

Every  police  agency  immediately  should  implement  procedures  to  facilitate 
the  making  of  a  complaint  alleging  employee  misconduct,  whether  tliat  complaint 
is  initiated  internally  or  externally. 

1.  The  making  of  a  complaint  should  not  be  accompanied  liy  fear  of  reprisal  or 
harassment.  Every  person  making  a  complaint  should  receive  verification  that 
his  complaint  is  being  processed  by  the  police  agency.  This  receipt  should  contain 
a  general  description  of  the  investigative  process  and  appeal  provisions. 

2.  Every  police  agency,  on  a  continuing  basis,  should  inform  the  public  of  its 
complaint  reception  and  investigation  procedures. 

3.  All  persons  who  file  a  complaint  should  be  notified  of  its  final  disposition ; 
personal  discussion  regarding  this  disposition  should  be  encouraged. 

4.  Every  police  agency  should  develop  procedures  that  will  insure  that  all 
complauits.  whether  from  an  external  or  internal  source,  are  permanently  and 
chronologically  recorded  in  a  central  record.  The  procedure  should  insure  that 
the  agency's  chief  executive  or  his  assistant  is  made  aware  of  every  complaint 
without  delay. 

5.  Complete  records  of  complaint  reception,  investigation,  and  adjudication 
should  be  maintained.  Statistical  summaries  based  on  these  records  should  be 
published  regularly  for  all  police  personnel  and  should  be  available  to  the 
public. 

STANDARD    19.3. INVESTIGATIVE   RESPONSIBILITY 

The  chief  executive  of  every  police  agency  immediately  should  insure  that 
the  investigation  of  all  complaints  from  the  public,  and  all  allegations  of  crimi- 
nal conduct  and  serious  internal  misconduct,  are  conducted  by  a  specialized  indi- 
vidual or  unit  of  the  involved  police  agency.  This  person  or  unit  should  be  re- 
sponsible directly  to  the  agency's  chief  executive  or  the  assistant  chief  executive. 
Minor  internal  misconduct  may  be  investigated  by  first  line  supervisors,  and 
these  investigations  should  be  subject  to  internal  review. 

1.  The  existence  or  size  of  this  specialized  unit  should  be  consisent  with  the 
demands  of  the  work  load. 

2.  Police  agencies  should  obtain  the  as.sistance  of  prosecuting  agencies  during 
investigations  of  criminal  allegations  and  other  cases  where  the  police  chief 
executi%'e  concludes  that  the  public  interest  would  best  be  served  by  such 
participaMon. 

3.  Specialized  units  for  complaint  investigation  should  employ  a  strict  rota- 
tion policy  limiting  assignments  to  18  months. 

4.  Every  police  agency  should  deploy  the  majority  of  its  complaint  investiga- 
tors during  the  hours  consistent  with  complaint  incidence,  public  convenience. 
and  agency  needs. 

STANDARD    19.4. — INVESTIGATION    PROCEDURES 

Every  police  agency  immediately  should  insure  that  internal  discipline  com- 
plaint investigations  are  performed  with  the  greatest  possible  skill.  The  in- 
vestigative elfort  expended  on  all  internal  discipline  complaints  should  be  at  least 
equal  to  the  effort  expended  in  the  investigation  of  felony  crimes  where  a  suspect 
is  known. 
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1.  All  personnel  assigned  to  investigate  internal  discipline  complaints  should 
be  given  specific  training  in  this  task  and  should  be  provided  with  written  in- 
vestigative procedures. 

2.  Every  police  agency  should  establish  formal  procedures  for  investigating 
minor  internal  misconduct  allegations.  These  procedures  should  be  designed  to 
insure  swift,  fair,  and  efficient  correction  of  minor  disciplinary  problems. 

3.  Every  investigator  of  internal  discipline  complaints  should  conduct  investi- 
gations in  a  manner  that  best  reveals  the  facts  while  preserving  the  dignity  of 
all  persons  and  maintaining  the  confidential  nature  of  the  investigation. 

4.  Every  police  agency  should  provide — at  the  time  of  employment,  and  again, 
prior  to  the  specific  investigation — all  its  employees  with  a  written  statement  of 
their  duties  and  rights  when  they  are  the  subject  of  an  internal  discipline 
inve.stigation. 

5.  Every  police  chief  executive  should  have  legal  authority  during  an  internal 
discipline  investigation  to  relieve  police  employees  from  their  duties  when  it  is 
in  the  interests  of  the  public  and  the  police  agency.  A  police  employee  normally 
should  be  relieved  from  duty  whenever  he  is  under  investigation  for  a  crime, 
corruption,  or  serious  misconduct  when  the  proof  is  evident  and  the  presumption 
is  great,  or  when  he  is  physically  or  mentally  unable  to  perform  his  duties 
satisfactorily. 

6.  Investigators  should  use  all  available  investigative  tools  that  can  reasonably 
be  used  to  determine  the  facts  and  secure  necessary  evidence  during  an  internal 
discipline  investigation.  The  polygraph  should  be  administered  to  employees  only 
at  the  express  approval  of  the  police  chief  executive. 

7.  All  internal  discipline  investigations  should  be  concluded  80  days  from  the 
date  the  complaint  is  made  unless  an  extension  is  granted  by  the  chief  executive 
of  the  agency.  The  complainant  and  the  accused  employee  should  be  notified  of 
any  delay. 

STANDARD    19.5. ADJUDICATION    OF   COMPLAINTS 

Every  police  agency  immediately  should  insure  that  provisions  are  established 
to  allow  the  police  chief  executive  ultimate  authority  in  the  adjudication  of  in- 
ternal discipline  complaints,  subject  only  to  appeal  through  the  courts  or  es- 
tablished civil  service  bodies,  and  review  by  responsible  legal  and  governmental 
entities. 

1.  A  complaint  disposition  should  be  classified  as  sustained,  not  sustained,  ex- 
onerated, unfounded,  or  misconduct  not  based  on  the  original  complaint. 

2.  Adjudication  and — if  warranted — disciplinary  action  should  be  based  par- 
tially on  recommendations  of  the  involved  employee's  immediate  supervisor.  The 
penalty  should  be  at  least  a  suspension  up  to  6  months  or,  in  severe  cases,  re- 
moval from  duty. 

3.  An  administrative  factfinding  trial  board  should  be  available  to  all  police 
agencies  to  assist  in  the  adjudication  phase.  It  should  be  activated  when  neces- 
sary in  the  interests  of  the  police  agency,  the  public,  or  the  accused  employee, 
and  should  be  available  at  the  direction  of  the  chief  executive  or  upon  the  re- 
quest of  any  employee  who  is  to  be  penalized  in  any  manner  that  exceeds  verbal  or 
written  reprimand.  The  chief  executive  of  the  agency  should  review  the  rec- 
ommendations of  the  trial  board  and  decide  on  the  penalty. 

4.  The  accused  employee  should  be  entitled  to  representation  and  logistical 
support  equal  to  that  afforded  the  person  representing  the  agency  in  a  trial  board 
proceeding. 

5.  Police  employees  should  be  allowed  to  appeal  a  chief  executive's  decision. 
The  police  agency  should  not  provide  the  resources  or  funds  for  appeal. 

6.  The  chief  executive  of  every  police  agency  should  establish  written  policy 
on  retention  of  internal  discipline  complaint  investigation  reports.  Only  the  re- 
ports of  sustained  and — if  appealed — upheld  investigation  should  become  a  part 
of  the  accused  employee's  personnel  folder.  All  disciplinary  investigations  should 
be  kept  confidential. 

7.  Admini'^trative  adjudication  of  internal  discipline  complaints  involving  a 
violation  of  law  should  neither  depend  on  nor  curtail  criminal  prospcntion.  Re 
gardless  of  the  administrative  adjudication,  every  police  agency  should  refe* 
all  complaints  that  involve  violations  of  law  to  the  prosecutins-  agencv  for  the 
decision  to  prosecute  criminally.  Police  employees  should  not  be  treated  differ- 
ently from  other  members  of  the  community  in  cases  involving  violations  of  law. 
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STANDARD    19.6. POSITIVE     PEEVENTION   OF   POLICE    MISCONDUCT 

The  chief  executive  of  every  police  agency  immediately  should  seek  and  de- 
velop programs  and  techniques  that  will  minimize  the  potential  for  employee 
misconduct.  The  chief  executive  should  insure  that  there  is  a  general  atmos- 
phere that  rewards  self -discipline  within  the  police  agency. 

1.  Every  police  chief  executive  should  implement,  where  possible,  positive  pro- 
grams and  techniques  to  prevent  employee  misconduct  and  encourage  self-disci- 
pline. These  may  include : 

a.  Analysis  of  the  causes  of  employee  misconduct  through  special  inter- 
views with  employees  involved  in  misconduct  incidents  and  study  of  the  per- 
formance records  of  selected  employees  ; 

b.  General  training  in  the  avoidance  of  misconduct  incidents  for  all  em- 
ployees and  special  training  for  employees  experiencing  special  problems. 

c.  Referral  to  psychologists,  psychiatrists,  clergy,  and  other  professionals 
whose  expertise  may  be  valuable  ;  and 

d.  Application  of  peer  group  influence. 

RECOMMENDATION    19.1. — STUDY   IN    POLICE   CORRUPTION 

It  is  recommended  that  a  national  police-supported  organization  such  as  the 
International  Association  of  Chiefs  of  Police  be  commissioned  by  the  Law  En- 
forcement Assistance  Administration  to  study  the  conditions  that  have  led  to 
reduction  or  elimination  of  corruption  in  police  agencies  and  have  been  success- 
ful in  dealing  with  this  problem.  This  research  should  not  focus  on  police  agen- 
cies where  corruption  is  currently  widespread. 

RECOMMENDATION  20.1. POLICE  OFFICER  BENEFITS  FOR  DUTY-CONNECTED  INJURY, 

DISEASE,   AND   DEATH 

It  is  recommended  that  Congress  extend  the  benefits  of  Title  5,  Section  8191,  of 
the  United  States  Code  to  every  Federal,  State,  and  local  law  enforcement  officer 
who  in  the  performance  of  any  police  duty  is  killed,  injured,  or  contracts  a  sus- 
taining disease. 

Mr.  McKevitt.  There  is  another  thing  that  I  should  comment  on. 

Mr.  EiLBERG.  Would  you  do  that. 

Mr.  MoKevitt.  Yes.  1  certainly  will.  Pardon  me. 

So  far  as  the  standards  about  height  requirements  are  concerned, 
these  are  not  mandatory,  but  merely  guidelines  to  point  out  that  there 
are  abuses,  particularly  for  certain  races,  such  as  Spanish  surname, 
and  also  women.  It  was  felt  that  it  was  a  thing  that  should  be  called 
to  the  attention  of  police  agencies. 

Mr.  EiLBERG.  Shall  we  make  this  quorum  call  and  come  right  back? 

Mr.  Wiggins.  Would  you  give  us  some  guidance  on  when  you  are 
going  to  break  for  lunch  ? 

Mr.  EiLBERG.  I  am  anxious  that  you,  Congressman  Wiggins,  and 
you,  Congresswoman  Holtzman,  come  back,  particularly  since  the  next 
set  of  hearings  should  be  of  s]5ecial  interest  to  you.  I  propose  that  as 
soon  as  we  finish  with  ]Mr.  McKevitt,  we  will  temporarily  set  these 
hearings  aside. 

Mr.  Wiggins.  I  only  had  one  question  of  Mike,  if  you  do  not  mind. 

Mr.  EiLBERG.  Go  ahead. 

Mr.  Wiggins.  I  will  put  it  to  you  now,  Mike.  What  would  be  your 
impression  of  an  amendment  to  the  Safe  Streets  Act  requiring  inclu- 
sion in  the  State  plan  of  a  proposal  for  dealing  with  law  enforcement 
officers  grievances,  without  specifying  the  elements  of  it  at  all  but  sim- 
ply requiring  that  the  State  planning  agencies  develop  such  a  plan  and 
that  be  the  extent  of  the  Federal  involvement,  simply  mandating  that 
they  must  have  a  plan,  but  that  it,  of  course,  be  their  own  plan  ? 
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Mr.  McKevitt.  From  the  administration  standpoint,  they  are  trying 
to  get  away  from  mandates  to  State  planning  agencies  and  get  more 
into  a  revenue-sharing  concept.  So,  I  think  jDrobably  we  would  have 
some  administration  objection  on  it. 

I  think  a  lot  of  your  grievances  depend  upon  how  good  your  police 
commissioner  or  your  police  chief  or  your  mayor  are,  and  a  lot  of  it 
depends  upon  attitudes.  It  is  like  there  is  the  old  saying  that  the  police 
union  membership  increases  as  morale  decreases  and  vice  versa.  We 
have  found  this  to  be  true  in  the  police  scandal  investigation  in  Denver. 
A  lot  of  it  has  to  emanate,  I  think,  from  leadership  and  they  do  have 
to  see  the  light. 

Obviously,  there  has  to  be  a  middle  ground  because  I  certainly  do 
not  want  to  distract  from  Congressman  Biaggi's  point  which  is  an- 
other good  one  that  there  are  considerable  abuses.  And  yet  another 
thing,  as  a  district  attorney,  Bill  Kahn,  from  Nassau  County,  pointed 
out  once,  every  law  enforcement  body  and  every  prosecutorial  func- 
tion is  different  in  nature.  The  American  Bar  sent  over  $1  million  to 
do  a  study  to  find  out  that  he  said  each  one  of  these  places  had  a 
different  problem,  and  he  said  he  could  have  saved  them  that  $1 
million  and  told  them  that,  but  the  problem  is  that  you  do  have  all 
of  these  local  and  distinct  problems.  On  review,  what  types  of  reviews  ? 
You  raise  a  good  point  that  there  should  be  some  review,  but  if  you 
have  a  review  procedure,  the  next  question  is  how  is  it  going  to  be 
implemented,  and  so  forth. 

Mr.  Wiggins.  I  was  merely  seeking  some  middle  ground.  We  have 
used  this  device  before  by  compelling  States  to  at  least  develop  their 
own  plan,  without  telling  them  what  that  plan  should  be. 

Mr.  McKevitt.  Sometime  maybe,  through  LEAA  funding,  it  would 
be  an  encouragement  to  set  up  a  model  plan,  which  others  could  follow. 
For  example,  the  National  District  Attorneys'  Association  now  is 
getting  in  office  management  programs  because  a  lot  of  the  district 
attorneys'  offices  have  been  under  extremely  poor  management  for 
years,  and  there  are  new  concepts  being  developed. 

I  think  the  same  thing  is  true  with  police  agencies.  lACP  has  had 
an  input,  and  I  think  there  is  a  long  way  to  go.  But,  pardon  me,  I 
am  pushing  on  the  three  bills. 

[The  prepared  statement  of  Hon.  James  D.  (Mike)  McKevitt 
follows :] 

Statement  op  Hon.  James  D.  (Mike)  McKevitt,  Assistant  Attorney  General, 
Office  op  Legislative  Affairs 

Mr.  Chairman,  it  is  a  pleasure  to  be  here  today  to  discuss  the  views  of  the 
Department  of  Justice  on  the  bills  now  pending  before  your  Subcommittee  to 
provide  benefits  to  the  survivors  of  public  safety  officers.  In  addition,  I  will 
present  the  Department's  position  on  the  legislation  to  provide  a  system  for  the 
redress  of  law  enforcement  officers'  grievances  and  to  establish  a  law  enforce- 
ment officers'  bill  of  rights  in  each  of  the  several  states. 

With  respect  to  survivors  benefits  for  public  safety  officers,  the  three  bills 
under  consideration  today — H.R.  12,  introduced  by  Mr.  Rodino ;  H.R.  6649,  the 
Administration's  proposal;  and  S.  15,  the  Senate-passed  bill— each  provide  for 
the  payment  of  $50,000  to  the  dependent  survivors  of  public  safety  officers  killed 
in  the  line  of  duty.  H.R.  6649  and  S.  15  would  require  that  the  death  be  the  result 
of  a  criminal  act  or  apparent  criminal  act,  while  H.R.  12  would  cover  accidental 
deaths  in  a  wide  variety  of  circumstances.  For  the  most  part,  each  bill  would 
provide  coverage  for  the  same  categories  of  public  safety  officers,  namely  police 
and  firemen,  correctional  officers,  and  certain  court  personnel. 
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As  you  know,  Mr.  Chairman,  proposals  of  this  nature  have  been  before  the 
Congress  for  about  two  years.  The  first  was  sponsored  by  the  Administration 
and  introduced  in  June,  1971,  as  H.R.  9139  and  S.  2087.  The  latter,  as  amended, 
passed  the  Senate  in  September,  1972,  and  a  House  bill  sponsored  by  Mr.  Rodino— 
H.R.  16932 — passed  in  October  of  last  year.  Even  though  the  members  of  the 
Conference  Committee  reached  agreement,  no  law  was  enacted  during  the  92nd 
Congress. 

The  purpose  of  the  bills  of  course  was  to  fashion  a  federal  response  to  the 
substantial,  nationwide  problem  of  police  murders.  During  1971.  the  year  that 
the  death  gratuity  proposal  originated,  126  law  enforcement  officers  died  as  a 
result  of  felonious  activity.  Last  year,  112  police  were  killed  by  criminal  acts, 
and  for  the  first  six  months  this  year,  about  70  have  been  slain. 

While  no  amount  of  money  will  solve  this  terrible  problem,  a  $50,000  gratuity 
could  go  a  long  way  toward  aleviating  the  financial  shock  which  often  accom- 
panies the  sudden  death  of  the  wage-earner.  The  Administration  initially  chose 
such  an  approach  because  it  was  determined  that  death  benefits  vary  from  state 
to  state,  and  in  some  cases  do  not  exist  at  all.  The  lump-sum  payment  was  pro- 
posed as  an  attempt  to  provide  a  federal  base  or  floor  for  such  benefits,  so  that 
all  survivors  would  receive  adequate  financial  support  regardless  of  the  in- 
adequacy or  non-existence  of  state  or  local  programs. 

This  was  deemed  to  be  appropriate  action  for  the  federal  government  since 
the  murders  were  occurring  across  the  nation  without  regard  to  state  boundaries, 
and  since  a  lump-sum  payment  would  in  no  way  interfere  with  the  prerogatives 
of  state  and  local  governments  with  respect  to  routine  employment  benefits. 

Despite  the  Department's  strong  support  for  the  concept  of  a  death  gratuity, 
there  are  significant  differences  among  the  three  bills  which  I  would  like  to 
bring  to  the  Subcommittee's  attention.  For  the  reasons  I  will  discuss,  I  believe 
that  H.R.  6449,  the  Administration's  proposal,  embodies  the  best  means  of 
achieving  the  objective. 

While  the  bills  for  a  death  gratuity  for  public  safety  officers  killed  in  the 
line  of  duty,  H.R.  6449  and  S.  15  would  require  that  the  death  be  the  result  of 
a  criminal  act  or  apparent  criminal  act,  whereas  H.R.  12  would  not.  The  Depart- 
ment believes  that  such  a  requirement  is  consistent  with  federal  responsibility 
in  this  area.  We  are  of  the  opinion  that  the  proposal  should  be  designed  to  deal 
solely  with  the  slaying  of  public  safety  officers  and  not  with  accidental  deaths. 
Accidental  death  is  a  hazard  of  many  types  of  employment,  and  we  are  aware  of 
no  rationale  which  vi^ould  suggest  federal  intervention  in  these  situations.  Pro- 
viding survivor's  benefits  for  those  who  are  killed  accidentally  should  be  the 
responsibility  of  the  employer  in  the  same  manner  as  other  employment  benefits. 
The  murdering  of  public  safety  officers,  however,  is  an  act  which  attacks  the  very 
essence  of  a  stable  society  and  puts  in  jeopardy  the  well  being  of  our  country. 
For  this  reason  we  believe  that  federal  assistance  is  appropriate  in  these  limited 
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I  would  also  like  to  point  out  that  the  Administration's  bill  would  eliminate 
any  duplication  of  coverage  in  situations  where  the  circumstances  of  an  officer's 
death  would  make  his  survivors  eligible  for  assistance  from  more  than  one 
federal  program.  Each  bill  under  consideration  today  would  provide  that  the 
death  gratuity  would  be  in  addition  to  any  other  benefits  that  might  be  due  the 
survivors.  H.R.  6449,  and  S.  15  to  a  limited  degree,  would  make  specific  exceptions 
to  this  rule  to  avoid  any  potential  inequities.  As  an  example.  H.R.  6449  would 
reduce  the  $50,000  benefit  by  any  amount  authorized  by  5  U.S.C.  S191,  which 
provides  for  the  awarding  of  federal  employees'  compensation  benefits  to  local 
law  enforcement  officers  killed  while  performing  a  federally  related  function, 
such  as  apprehending  a  person  wanted  for  a  fe-deral  offense.  If  the  death  gratuity 
v/ere  not  reduced  by  the  amount  of  the  benefits  under  section  8191,  a  situation 
could  arise  vchere  an  officer  would  be  eligible  for  duplicate  coverage.  This  would 
create  an  inequity  with  respect  to  public  safety  officers  who  qualify  under  only 
one  program.  Therefore,  we  would  recommend  that  the  subcommittee  consider 
this  point  in  its  deliberations. 

Permit  me  to  mention  in  addition  that  H.R.  6449  and  S.  15  each  provide  for 
the  awarding  of  interim  benefits  of  up  to  $3,000  prior  to  a  determ.i nation  by 
LEAA  as  to  whether  a  final  benefit  will  be  paid.  We  believe  that  such  a  provision 
is  worthwhile  so  as  to  offset  the  immediate  financial  shock  that  could  well  occur 
upon  the  death  of  the  wage-earner.  In  situations  where  an  ultimate  benefit  ^yill 
probably  i)e  paid,  it  would  appear  reas(mf.ble  to  permit  LEA.V  to  r.rovide 
immediate   short    term    assistance.    This    interim    benefit    of   course    would    be 
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deducted  from  the  $50,000,  and  could  be  recovered  in  cases  where  a  final  award 
is  not  made.  Under  H.R.  6449,  LEAA  would  be  required  to  consider  the  hardship 
that  might  result  if  repayment  were  ordered. 

The  Administration's  proposal,  unlike  both  H.R.  12  and  S.  15,  also  establishes 
the  basic  procedural  framework  which  would  apply  in  all  cases  where  benefits 
are  applied  for.  Under  H.R.  6449,  the  applicant  would  have  to  notify  the  appro- 
priate ytate  otiicial  who  in  turn  would  be  required  to  inform  LEAA  of  the 
pendendency  of  an  investisation  of  the  facts  of  the  case.  After  the  investigation, 
the  state  official  would  then  certify  the  relevant  facts  to  LEAA.  LEAA  would 
then  make  its  decision  upon  the  basis  of  these  facts.  Thus  while  there  is  nothing 
unique  about  this  procedure  it  would  have  the  benefit  of  placing  the  responsibility 
for  the  initial  investigation  and  certification  upon  those  ofiicials  closest  to  the 
events.  Such  procedures  could,  of  course,  be  established  by  regulations,  but  it 
would  appear  useful  to  outline  the  basic  application  process  in  the  statute. 

Finally,  S.  15  provides  that  the  benefits  would  become  effective  and  apply  to 
acts  and  deaths  occurring  on  or  after  October  17,  1972,  the  date  of  the  conference 
report  from  the  92nd  Congress  on  S.  2087.  While  the  Department  is  sympathetic 
to  the  hard.ships  faced  by  many  survivors  of  public  safety  officers,  we  believe  that 
when  new  benefits  are  statutorily  created  they  should  only  apply  prospectively 
unless  there  is  a  compelling  reason  for  determining  a  date  for  retroactive  applica- 
tion. In  this  case,  we  are  of  the  opinion  that  there  is  no  fair  way  to  choose  such 
a  date.  The  choice  of  any  arbitrary  date  would  be  inequitable.  For  this  reason,  we 
suggest  that  fairest  resolution  of  this  problem  would  be  to  make  the  benefits 
apply  prospectively  only. 

This,  Mr.  Chairman,  completes  my  discussion  of  death  gratuity  legislation.  In 
conclusion  I  would  like  to  say  that  the  Department  of  Justice  strongly  supports 
the  concept  of  a  $50,000  payment  to  the  survivors  of  public  safey  officers  killed 
in  the  line  of  duty  as  the  result  of  a  criminal  act  and  for  the  reasons  I  have 
outlined  we  believe  that  H.R.  6449  provides  the  best  approach  to  the  problem. 

I  would  now  like  to  direct  my  attention  to  H.R.  163,  a  bill  to  amend  the 
Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  to  provide  a  system  for 
the  redress  of  law  enforcement  officers'  grievances  and  to  establish  a  law  enforce- 
ment officers'  bill  of  rights  in  each  of  the  several  states. 

The  bill  would  make  planning  and  action  grants  from  the  Law  Enforcement 
Assistance  Administration  contingent  upon  the  establishment  of  a  formalized 
procedure  for  handling  the  complaints  of  law  enforcement  officers  and  the 
adoption  of  a  so-called  bill  of  rights  for  such  officers  in  each  state  and  local 
unit  of  government.  The  grievance  procedure  and  bill  of  rights  would  have  to 
be  in  effect  within  one  year  of  enactment.  The  bill  of  rights  would  have  to  deal 
with  such  subjects  as  political  activity  by  policemen,  their  rights  while  under 
investigation,  their  representation  on  any  police  review  boards,  their  right  to 
bring  civil  suits,  the  disclosure  of  finances,  notice  with  respect  to  disciplinary 
action,  and  the  establishment  of  a  grievance  commission. 

The  Department  believes  that  many  of  the  features  of  H.R.  163,  including 
the  rights  contemplated  in  the  bill,  should  be  adopted  by  law  enforcement 
agencies  at  the  state  and  local  level.  However,  we  are  of  the  opinion  that  it 
is  not  a  proper  role  for  the  federal  government  to  impose  such  rights,  as  a 
condition  for  the  receipt  of  LEAA  funds.  In  essence,  the  legislation  would  do 
no  more  than  establish  certain  working  conditions  or  employment  benefits  for 
law  enforcement  officers.  In  our  view,  the  decision  to  accept  or  reject  these 
conditions  or  benefits  should  be  based  upon  the  unique  factors  of  each  individual 
agency  in  much  the  same  way  as  salary,  insurance  benefits  and  other  features 
of  employment  are  determined.  To  do  otherwise  would  be  to  encroach  upon  the 
traditional  prerogatives  of  the  states  and  local  units  of  government. 

This  philosophy  of  course  is  embodied  in  the  Safe  Streets  Act  of  1968.  Sec- 
tion 518  of  the  Act  states  that  "Nothing  contained  in  this  chapter  or  any 
other  Act  shall  be  construed  to  authorize  any  department,  agency,  officer,  or 
employee  of  the  United  States  to  exercise  any  direction,  supervision,  or  control 
over  any  police  force  or  any  other  law  enforcement  agency  of  any  State  or 
any  political  subdivision  thereof."  H.R.  163  would  appear  to  abandon  this  phi- 
losophy in  favor  of  direct  federal  intervention  and  control.  We  believe  that  this 
would  establish  a  very  unfavorable  precedent,  especially  in  light  of  our  recent 
proposal  to  return  more  control  over  LEAA  funds  to  the  states. 

Wo  would  likp  to  point  out,  however,  that  a  great  deal  of  time  and  effort  has 
been  devoted  by  the  National  Advisory  Commission  on  Criminal  Justice  Stand- 
ards and  Goa^s  to  the  specific  subject  of  police  officers'  rights.  In  fact,  the  final 
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report  of  the  Commission,  to  be  published  soon,  addresses  many  of  the  issues 
raised  by  H.R.  163  and  promulgates  certain  standards  for  the  consideration  of 
all  law  enforcement  agencies.  We  are  hopeful  of  course  that  many  of  the  rec- 
ommendations will  be  voluntarily  adopted.  I  woiild  like  to  mention  that  a  copy  of 
the  standards  has  been  submitted  to  the  Subcommittee  and  I  would  commend  it 
to  your  attention. 

In  summary  then,  while  the  Department  would  like  to  see  many  of  the  provi- 
sions of  H.R.  163  adopted  on  a  voluntary  basis,  we  are  unable  to  support  the  bill 
as  being  an  unwarranted  intervention  by  the  federal  government  into  the  strictly 
local  affairs  of  these  agencies. 

Ms.  HoLTZMAN.  I  just  wanted  to  make  a  comment  along  with  what 
Congressman  "Wiggins  said.  LEAA  has  discretionary  funds  and  they 
might  tliink  about  using  this  to  encourage,  at  least  a  few  municipali- 
ties, to  develop  at  least  some  of  these  model  guidelines. 

Mr.  Wiggins.  I  doubt  that  Avould  even  require  legislation. 

Mr.  EiLBEKG.  Do  you  have  anything  further  ? 

Ms.  HoLTZMAN.  No,  Mr.  Chairman. 

ISIr.  EiLBERG.  I  think  we  will  then  conclude  these  hearings  now  but 
this  does  not  mean  that  we  will  not  reopen  them  at  a  later  time. 

I  hesitate  to  open  the  hearings  to  the  public  at  large  until 
we  have  gone  considerably  into  the  subject  and  I  do  not  know 
about  the  necessity.  We  invite  statements,  however,  from  all  interested 
parties  and  I  know  that  some  officials  have  been  here  and  I  hope  that 
in  your  statements  you  will  cover  any  points  you  feel  are  important  or 
appropriate.  We  would  like  to  have  as  much  input  as  possible  at  this 
point. 

We  will  close  the  hearings  and  not  continue  them  unless  the  commit- 
tee decides  later  that  we  need  to  have  further  hearings. 

It  is  now  20  minutes  to  1  and  can  we  come  back  at  1 :15  after  we 
have  a  bite  of  lunch  and  then  start  on  the  other  set  of  hearings. 

Mr.  Wiggins.  I  wonder  if  it  is  physically  possible  for  our  witnesses 
to  get  a  bite  of  lunch  as  quickly  as  we  can  get  a  bite  of  lunch.  I  do  not 
know  that,  but  I  just  wondered  if  they  could  actually  have  lunch  and 
be  back? 

Mr.  EiLBERG.  Could  the  witnesses  be  back  in  about  half  an  hour? 
Could  you  manage  somehow  ?  We  will  be  back  hei'e  at  1 :30. 

[Whereupon,  at  12:50  p.m.,  the  hearing  was  concluded,  subjoct  to 
the  call  of  the  Chair.] 


COREESPONDENCE  AND  ADDITIONAL  STATEMENTS 

Statement  of  Hon.  Frank  Annunzio,  a  Representative  in  Congress  From 
THE  State  of  Illinois,  in   Support  of  H.R.  269 

Mr.  Chairman  and  members  of  this  subcommittee,  I  feel  it  is  a  great  privilege 
to  testify  today  in  support  of  H.R.  269,  a  bill  to  create  a  Law  Enforcement 
Officers  Bill  of  Rights. 

I  am  proud  to  be  one  of  the  sponsors  of  legislation  to  create  a  Bill  of  Rights  for 
law  enforcement  officers,  and  I  am  gratified  to  see  the  increasing  attention  that 
this  issue  is  receiving. 

This  legislation  would  provide  law  enforcement  officers  many  of  the  basic 
rights  that  our  other  citizens  now  take  for  granted.  H.R.  269  would  insure  the 
right  of  a  police  officer  to  engage  in  political  activity  during  his  off-duty  time. 
as  well  as  guaranteeing  police  officers  the  same  civil  rights  enjoyed  by  all  other 
citizens.  Moreover,  it  would  set  up  a  grievance  panel  to  hear  the  grievances  of 
police  officers  who  claim  their  civil  rights  have  been  violated,  and  finally,  it  would 
deny  Law  Enforcement  Assistance  Administration  funds  to  any  community 
that  did  not  conform  to  the  provisions  of  this  bill. 

I  believe  all  would  agree  that  these  are  not  unfair  requests  for  a  policeman 
to  ask  from  society,  and  yet  these  very  rights  are  often  cruelly  denied  our  police- 
men throughout  the  country. 

It  is  true  that  our  law  enforcement  officers  maintain  a  very  special  place  in 
our  society.  They  are  our  protectors,  they  represent  our  laws  on  a  more  basic 
level  than  most  of  our  public  servants.  They  uphold  the  law.  and  are  very  often 
the  only  visible  symbol  of  authority  that  the  average  citizen  constantly  sees. 
Perhaps  this  is  why,  when  a  policeman  has  looked  for  support  from  his  com- 
munity, he  has  frequently  been  met  with  a  hostile  attitude  from  the  very  people 
he  seeks  to  protect.  People  tend  to  resent  authority — it  is  in  our  human  nature  ; 
that  is  why  our  policemen  are  so  often  the  tragic  victims  of  a  frustrated  indi- 
vidual's plot  to  revenge  himself  upon  society. 

And  that  is  why  it  is  necessary  to  pass  this  legiS'lation  as  quickly  as  possible. 
As  our  policemen  protect  us,  we  need  to  protect  them. 

A  law  enforcement  officer's  job  is  never  easy.  With  long  hours  and  little  pay, 
he  is  constantly  subjected  to  dangers,  harassment  and  demands.  He  is  the  man 
in  the  middle  attempting  to  mediate  problems  he  did  nothing  to  create — why 
should  he  be  the  victim  of  his  duty-bound  intervention?  Sometimes  our  police 
are  charged  with  gross  negligence  or  harassment  through  no  fault  of  their  own. 
If  a  policeman  has  to  defend  himself  in  court  for  actions  he  had  to  take  while 
performing  his  duty,  it  is  often  at  great  financial  risk. 

Our  police  cannot  accord  a  costly  lawsuit,  not  only  for  financial  reasons,  but 
also  because  it  directly  affects  the  quality  of  their  work. 

I  feel  the  passage  of  this  Bill  of  Rights  would  serve  to  draw  deserved  atten- 
tion to  the  plight,  and  the  rights,  of  our  law  enforcement  officers.  If  things 
were  as  they  should  be.  we  would  not  have  to  pass  legislation  like  this  at  all. 
We  in  the  Congress  should  be  the  first  to  support  the  outstanding  job  our  police- 
men do  across  the  Nation.  The  fundamental  protection  that  the  Policeman's 
Rill  of  Rights  would  insure  can  serve  as  a  further  bridge  of  understanding 
between  our  law  enforcement  officers  and  the  countrymen  they  try  to  protect. 
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Statement  of  Hon.   Tom  Bevill,  a  Representative  in  Congress   FROir  the 

State  of  Alabama 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  this  opportunity 
to  express  my  support  for  H.R.  4598,  the  Policemen's  Bill  of  Rights. 

In  today's  complex  and  often  violent  society,  our  police  officers  serve  as  the 
first  line  of  protection  against  lawlessness  and  destruction.  However,  police 
officers  today  often  discover  that  they  are  in  the  unfortunate  situation  of 
having  to  enforce  t)ie  law  and  protect  the  rights  of  others,  yet  they  are  denied 
the  same  fundamental  rights. 

This;    I. ill,    which    is    before   you    today,    would    amend    the    Omnibus    Crime 
Control  and  Safe  Streets  Act.  It  would  establish  a  nine  point  Bill  of  Rights 
that    would    provide    law    enforcement    officers    with    statutory    i)i"otection   for 
certain  rights  enjoyed  by  other  citizens. 
The  basic  points  of  the  bill  are  : 

The  civil  rights  of  policemen  be  recognized  when  they  are  subjects  of 
interrogation  and  investigation. 

Policemen  may  l>ring  civil  suits  against  others  when  they  suffer  violation 
of  their  civil  rights  arising  out  of  the  performance  of  their  duties. 

A  grievance  commission  be  established  in  each  state  to  hear  and  judge 
policemen's  complaints  of  infringement  of  their  civil  rights. 

Policemen  have  the  right  to  engage  in  political  activity  when  off  duty 
and  out  of  uniform. 
Federal  court  decisions  now  guarantee  that  even  inmates  in  prison  may  call 
witnesses,  cross  examine  and,  most  importantly,  be  represented  by  legal  coun- 
sel. Yet  in  case  after  case,  policemen  in  America  are  being  denied  those  very 
rights. 

Mr.  Chairman,  passage  of  this  legislation  would  provide  our  law  enforcement 
officers  with  protection  against  slander  and  harassment-  It  seems  to  me  that  this 
is  little  enough  to  do  for  these  brave  men. 

I  respectfully  urge  the  Committee  to  give  favorable  consideration  to  this  im- 
pnrtant  bill. 
Thank  you. 

Statement  of  Geoege  E.  Brown,  Jr.,  a  Representative  in  Congress  From  the 

State  of  California 

INIr.  Chairman  and  :Members  of  this  Committee,  the  United  States  Constitu- 
tion and  Bill  of  Rights  has  served  to  safeguard  the  civil  liberties  and  property 
of  the  American  people  since  nationhood. 

Yet,  there  is  one  group  in  this  country  which  has  been  deprived  of  the  .«ame 
inalienable  rights  and  privileges  other  citizens  enjoy.  It  is  ironic  that  the  group 
to  which  I  am  referring,  law  enforcement  officers,  are  charged  with  defending 
the  very  same  civil  liberties  which  they  are  denied. 

For  this  reason,  I  co-sponsored  H.R.  9035  and  submit  this  statement  in  support 
of  Congressman  Biaggi's  identical  hill,  H.R.  4598. 

Congressman  Biaggi's  bill  establishes  a  just  and  equitable  Law  Enforcement 
Officers'  Bill  of  Rights  which  provides  for  such  fundamental  liberties  as  the  right 
to  have  counsel  present  during  administrative  proceedings,  the  right  to  bring 
suit  for  damages  arising  out  of  official  duties  and  the  freedom  to  become  in- 
volved in  political  activities  when  off  duty.  It  also  creates  a  well  balanced  griev- 
ance commission  to  enforce  the  articles  of  the  Bill  of  Rights. 
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Mr.  Edward  J.  Kiernan,  President  of  the  International  Conference  of  Police 
Associations  has  sighted  several  recent  examples  of  Constitutional  violations 
of  police  officers'  rights,  which  dramatizes  the  need  for  this  type  of  legislation. 
I  will  cite  two  current  cases,  but  must  withhold  names  to  protect  the  officers 
involved. 

In  May  of  1969  at  2  :00  A.M.,  a  New  York  City  policeman  was  taken  from  his 
bed  by  two  department  investigators  to  an  undisclosed  location  in  Manhattan 
and  held  incognito  for  thirty-six  hours.  The  Patrolman's  Benevolent  Association 
finally  located  him  and  secured  his  release. 

Another  New  York  City  patrolman  went  through  normal  procedure  and 
submitted  his  retirement  papers  which  were  dne  to  be  considered  on  the  follow- 
ing INIonday  in  January  of  1973.  Department  investigators  went  to  his  home  on 
that  weekend  and  threatened  to  arrest  him  if  he  didn't  withdraw  his  retirement 
papers.  He  agreed  to  their  demand  and  that  Monday  was  suspended,  and 
eventually  exonerated. 

H.R.  4598  would  protect  law  enforcement  personnel  and  their  families  from 
that  kind  of  intimidation  and  abuse  which  is  more  reminiscent  of  Nazi  Germany 
than  the  United  States  of  America. 

Presently,  the  policeman  has  no  recourse  under  law  except  to  forv.arii  his 
complaint  to  the  precinct  chief.  Usually,  the  chief  is  the  man  responsible  for 
the  complaint.  The  patrolman  is  forced  either  to  accept  a  biased  decision  or  go 
to  court.  The  latter  is  not  only  time  consuming  and  expensive,  but  serves  to 
destroy  morale  and  create  hostilities  within  the  police  force. 

Some  states  such  as  Washington  and  New  York  have  adopted  segments  of 
H.R.  4598,  but  this  piecemeal  approach  would  take  twenty  years  to  reach  com- 
pletion. I  believe,  if  we  are  to  attract  the  best  qualifitd  personnel  to  law  enforce- 
ment, the  Congress  must  enact  the  kind  of  progressive,  nationwide  legislation 
that  Congressman  Biaggi  is  proposing. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  before  you  on  this  very 
important  legislation.  We  exjiect  the  police  officer  to  risk  his  life  daily,  and 
endure  frequently  unwarranted  abuse  during  the  course  of  his  duty,  prorecting 
and  serving  the  general  public.  Policemen  have  earned  the  right  to  be  elevated 
to  the  position  of  first  class  citizens. 

I  commend  the  Subcommittee  for  its  diligence  in  pur.suing  this  legislation. 


Statemext  of  Hox.  J.  Herbert  Burke,  a  Represextative  ix  Congress 
From  the  State  of  Florida 

h.r.  4477,  h.r.  163,  and  h.r.  4598 — policemen's  bill  of  rights 

Mr.  Chairman,  I  would  like  to  thank  you  and  the  members  of  this  Subcom- 
mittee for  the  opportunity  to  appear  before  you  and  join  with  the  other  cospou- 
sors  of  similar  legislation  in  expressing  my  support  for  legislation  to  provide  a 
system  for  the  redress  of  grievances  of  law  enforcement  officers  and  for  the 
establishment  of  a  law  enforcement  officers  bill  of  rights  wliich  would  become  ap- 
plicable to  each  of  the  several  states. 
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I  am  sure  you  have  been  concerned  as  I  have,  about  the  continuous  increase  in 
crime  (hiring  the  last  decade.  There  is  no  question  of  whose  duty  it  is  to  control 
crime  because  the  control  of  crime  is  important  to  each  and  every  American. 
We  cannot  control  crime  until  we  want  it  controlled,  and  until  we  recognize 
that  our  law  enforcement  officers  have  undertaken  this  hazardous  duty  for  us. 
It  seems  inconsistent  to  me  that  our  system  of  law,  and  the  enforcement  tliereof, 
should  be  held  up  to  ridicule  as  so  often  is  the  case  by  the  many  in  our  country 
who  should  know  better.  These  bleeding  hearts  take  it  upon  themselves  to  feel 
sorry  for  the  criminals,  often  unjustifiably,  and  in  most  cases  at  the  expense  of 
our  law  officers,  and  do  an  injustice  not  only  to  those  who  are  trying  to  control 
the  criminals,  but  to  their  fellow  citizen  as  well. 

As  for  me,  I  prefer  to  support  our  law  enforcement  officers,  who  regrettably, 
today,  are  more  often  than  not  subjected  to  scorn  for  doing  their  job  and  protect- 
ing our  citizens  than  is  the  criminal  who  walks  at  night. 

However,  as  if  the  scorn  heaped  upon  his  shoulders  is  not  enough,  a  law  en- 
forcement officer  must,  in  addition,  take  the  role  as  a  second  class  citizen  under 
the  very  laws  he  is  sworn  to  enforce.  We  must  have  first  class  police  officers  if 
we  are  to  control  crime,  and  these  officers  should  be  treated  properly  if  we  are 
to  maintain  them  in  the  positions  of  law  enforcement  officers. 

Under  the  terms  of  my  bill.  H.R.  4477,  States  would  be  required  to  include  two 
additional  provisions  in  their  Comprehensive  Plans  for  grants  under  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968.  One  of  these  provisions  would  re- 
quire that  a  system  for  the  receipt,  investigation  and  determination  of  com- 
plaints and  grievances  be  provided  for  law  enforcement  officers  of  the  State, 
units  of  general  local  government  and  public  agencies.  The  other  provision 
would  require  the  formulation  of  a  "Law  Enforcement  Officers'  Bill  of  Rights" 
which  would  provide  statutory  protection  for  the  constitutional  rights  and  privi- 
leges of  all  law  enforcement  officers. 

It  is  ironic  that  after  all  the  screening,  testing  and  training  done  by  various 
governmental  units  to  assure  that  only  the  finest  men  and  women  serve  on  our 
police  forces  that  we  feel  we  must  curtail  their  rights  as  citizens. 

AVhat  is  so  wrong  in  letting  law  enforcement  officers  engage  in  (or  refuse  to 
engage  in)  political  activity?  Certainly  they  should  have  the  political  rights  of 
anarchists  who  are  granted  that  political  privilege. 

Why  shouldn't  law  enforcement  officers  under  investigation  be  given  the  same 
consideration  as  criminals?  Certainly  they  should  be  entitled  to  knowledge  of 
the  time  and  place  of  any  interrogation  to  which  they  might  be  subjected.  They 
should  know  the  nature  of  the  complaint  and  the  names  of  the  complainants,  to- 
gether with  information  as  to  the  complaints  sworn  to  in  the  same  manner  as  any 
other  person.  They  should  also  be  assured  that  anv  interrogations  will  be  of  a 
reasonable  duration,  and  that  no  intimidations  or  threats  will  be  made  without 
disclosure  of  the  same  and  the  interrogations  should  be  recorded  if  a  demand  for 
it  is  made. 

To  me  it  is  basic  that  our  law  officers  lie  entitled  to  information  as  to  their  legal 
rights,  and  that  they  should  be  entitled  to  representation  by  legal  counsel  if  re- 
quested. The  most  degenerate  members  of  our  society  have  such  privileges  and  so 
too  do  the  poor  and  the  affluent.  Wliy  then  should  our  law  enforcement  offir-ers  be 
denied  these  rights  which  are  authorized  for  all  the  rest  of  our  society? 

There  are  too  many  citizens  of  the  United  States  who  worry  far  too  much 
about  civil  rights  and  far  too  little  about  the  power  of  the  criminal  elements 
of  our  society.  We  protect  very  jealously  the  rights  of  people  under  criminal 
investigation,  but,  we  often  fail  to  concern  ourselves  with  the  rights  of  police- 
men ■.vho  find  themselves  in  a  similar  situation.  Certainly  it  would  be  naive  to 
think  that  all  policemen  are  "good  guys"  who  are  going  to  obey  the  law  all  of  the 
time.  Rut,  then,  it  is  just  as  naive  to  think  that  all  of  our  peojile  will  obey  the  law 
all  of  the  time.  We  aU  know  that  there  are  always  bad  apples  in  any  barrel,  but, 
we  should  guarantee  that  our  police  are  granted  the  constitutional  presump- 
tions that  others  are,  i.e.,  that  they  are  innocent  until  proven  guilty,  when  charged 
with  a  wrong. 

If  we  are  to  combat  crime  effectively,  we  must  first  re.store  respect  for  our- 
selves, our  nation,  and  our  heritage.  Our  policemen  and  other  law  enforcement 
officers  are  part  of  our  security.  Mutual  respect  among  all  segments  of  our  so- 
ciety will  be  most  effectively  realized  if  we  restore  equal  treatment  under  our 
laws  for  all — including  policemen  and  other  law  enforcement  officers. 
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Statement  by  Hon.  Goodloe  E.  Byron,  a  Representative  in  Congress  From 
THE  State  of  Maryland 

II. R.    163    AND    II.R.    4598 — POLICEMEN'S    BILL   OF   RIGHTS 

Mr.  Chairman,  I  am  grateful  for  having  the  opportunity  to  comment  on  the 
Policemen's  Bill  of  Rights  before  the  Committee  on  Judiciary.  I  have  co-spon- 
sored this  legislation  since  being  in  Congress,  and  I  am  grateful  that  this  com- 
mittee has  decided  to  hold  hearings.  I  vi'ould  like  to  urge  favorable  consideration 
of  tills  important  legislation. 

Our  courts  rightly  require  full  due  process  for  those  arrested ;  however,  our 
law  enforcement  ofl3cers  are  placed  in  a  very  special  category — they  are  only 
entitled  to  enforce  the  law,  not  enjoy  its  benefits.  The  Policemen's  Bill  of  Rights 
is  designed  to  rectify  this  situation.  This  legislation  would  guarantee  ci^al 
riglits  to  all  law  enforcement  ofiicers.  The  present  situation  for  all  practical 
purposes  denies  the  right  of  j)Olicemen  to  seek  civil  redress  of  grievances. 

In  one  nine  month  period  in  1970,  84  law  enforcement  officers  were  reported 
killed  in  the  line  of  duty  in  the  United  States.  The  danger  inherent  in  the 
profession  makes  it  incumbent  on  us  to  provide  at  least  basic  recognition  of 
the  rights  of  law  enforcement  ofiicers.  The  denial  of  these  rights  has  been  the 
source  of  disenchantment  and  even  despair  with  the  whole  system  of  criminal 
justice  on  the  part  of  many  policemen. 

I  commend  this  legislation  to  your  committee,  Mr.  Chairman,  and  I  urge  that 
it  be  favorably  considered  for  action  on  the  floor  of  the  House.  I  thank  you 
for  this  opportunity  to  express  my  thoughts  on  the  need  for  a  Policemen's  Bill 
of  Rights. 

Statement  by  Hon.  Donald  D.  Clancy,  a  Representative  in  Congress 
From  the  State  of  Ohio 

Mr.  Chairman,  in  the  interests  of  those  men  and  women  who  are  the  primary 
defenders  of  our  homes,  properties,  lives  and  rights,  I  thank  you  for  this  op- 
portunity to  speak  on  behalf  of  two  bills,  commonly  titled : 

Policemen's  Bill  of  Rights 

Public  Safety  Officers'  Benefits  Act 

It  is  a  sad  commentary  on  our  time  that  a  widespread  disrespect  ver^ng 
on  malice  has  grown  against  American  law  enforcement  and  public  safety  of- 
ficers. These  men  who  are  charged  with  preserving  order  and  enforcing  our 
laws  are  cursed,  reviled,  spat  upon,  too  often  shot  at  and  killed.  In  the  last 
three  years,  the  numbers  of  officers  killed  in  the  performance  of  their  sworn 
duties  has  doubled  over  a  decade  ago.  Last  year,  112  were  slain ;  the  year  be- 
fore that.  126.  Here  in  the  Nation's  Capital  we  are  reminded  of  the  perils  to 
public  safety  ofiicers  every  time  a  firetruck  races  by  in  an  effort  to  save  some- 
one's home  or  property.  The  firemen  huddle  under  canopies  to  protect  them  from 
thrown  bricks,  bottles  and  similar  missiles. 

Today's  officers  may  be  the  most  heroic  in  our  history.  While  they  must  be 
alert  aiid  cautious  for  their  own  safety,  they  are  called  upon  to  curb  crime  that 
edges  close  to  becoming  uncontrollable.  They  must  do  their  jobs  amid  a  tangle 
of  legalities  and  paperwork  that  defy  simplicity  and  common  sense.  A  modern 
policeman  must  have  the  refiexes  and  physical  well-being  of  an  athlete,  the 
daring  and  courage  of  a  death-defying  diver,  the  temperament  of  a  turtle,  the 
judgement  of  a  sage  and  the  knowledge  of  a  lawyer. 

In  a  split  second,  he  must  decide  whether  or  not  to  dash  down  a  dark  alley 
after  a  shadowy  figure.  He  must  be  ready  to  brave  a  fusillade  of  bullets  if  the 
figure  is  a  desperado.  He  is  justified  in  attacking  only  if  first  attacked  or  immi- 
nently threatened.  Even  when  he  has  ruined  his  uniform  in  pursuit,  even  after  he 
has  lieen  bruised  and  bloodied  while  making  an  arrest,  he  must  be  considerate  and 
advise  his  prisoner  of  his  rights.  Where  seconds  before  the  policeman  may  have 
been  the  strong,  fearless  and  unrelenting  pursuer,  at  the  moment  of  arrest,  he 
must  change  and  become  the  protector  of  the  prisoner  and  his  rights. 

For  too  long,  we  have  neglected  the  rights  of  our  protectors.  The  legislation 
which  you  consider  today  would  guarantee  those  rights  and  establish  a  Law 
Enforcement  Officers'  Bill  of  Rights  and  a  grievance  commission  in  each  state 
to  preserve  their  rights.  Policemen  could  file  lawsuits  against  persons  who 
maligned  or  attacked  them  while  they  performed  their  duties.  Persons  with  com- 
plaints who  wanted  redress  against  an  officer,  would  have  to  file  an  action  and 
the  officer  then  would  have  the  right  to  know  his  accuser.  The  rights  against  an 
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intimidating  interrogation  Avhich  we  liave  been  guaranteeing  these  many  years  to 
criminals  would  finally  be  given  also  to  our  policemen. 

Surely  with  the  assurance  in  mind  that  their  rights,  too,  are  guaranteed,  our 
police  could  proceed  with  more  confidence  and  concentration  about  their  supremely 
important  task  of  preserving  law  and  order. 

No !  There  is  one  more  thing  that  nags  at  the  subcousciousness  of  our  public 
safety  oflScers.  There  is  no  guarantee,  there  can  be  no  guarantee  that  they  will 
not  be  killed.  Most  officers  are  good  family  men  and  there  is  no  guarantee  that 
their  widows  and  children  wall  not  fall  on  hard  times  if  he  is  killed. 

For  that  reason,  I  introduced  H.R.  5121  which  is  similar  to  H.R.  12.  They 
would  provide  $50,000  to  the  survivor  or  survivors  of  a  lawman  or  fireman  killed 
in  the  line  of  duty.  A  fund  would  be  set  up  to  accomplish  this  and  pay  the  sur- 
vivors' benefits. 

I  believe  that  these  two  measures,  if  enacted  into  law,  ultimately  will  be  strong 
crime  controls.  They  demonstrate  conclusively  our  support  for  our  policemen  and 
firemen.  They  will  provide  ease-of-mind  to  police  and  firemen  so  they  can  give  their 
full  attentions  to  protection  of  the  citizenry  and  war  against  crime.  Too  many 
men  have  given  their  last  full  measure  of  devotion  to  duty.  It  is  past  time  that  we 
guarantee  the  rights  of  our  policemen  and  the  security  of  the  families  of  our 
public  safety  oflBcers. 

Statement  of  Hon.  T.  J.  Dulski,  a  Representative  in   Congress  From  the 

State  of  New  York 

Mr.  Chairman,  I  appreciate  having  this  opportunity  to  make  a  statement  in 
behalf  of  legislation  to  grant  basic  civil  rights  to  a  sector  of  our  .society  that 
we  have  neglected  for  too  long. 

My  distinguished  colleague.  Congressman  Biaggi,  has  already  stated  the 
purpose  of  the  bill,  which  I  have  co-sponsored.  He  is  eminently  well  qualified 
to  explain  the  need  for  a  Bill  of  Rights  for  policemen,  and  I  am  pleased  to  asso- 
ciate myself  with  his  remarks. 

Certainly,  there  is  no  justice  in  a  system  which  pi'otects  the  rights  of  criminals 
and  .suspected  lawbreakers,  but  refuses  those  same  rights  to  the  men  and  women 
charged  with  enforcing  the  laws. 

It  has  been  argued  that  the  Federal  government  should  not  require  State 
and  local  governments  to  pass  laws  setting  up  standards  for  the  civil  rights 
of  law  enforcement  officers  as  a  prerequisite  of  eligibility  for  Federal  grants. 
That  argument  simply  does  not  hold  water. 

Establishing  civil  rights  for  previously  disenfranchised  ethnic  and  racial 
minority  groups  is  a  basic  condition  of  many  of  our  Federal  grant  programs, 
and  those  rights  are  as  detailed  as  the  ones  in  this  legislation.  We  require  the 
States  and  local  governments  to  meet  strict  standards  of  environmental  safe- 
guards, safety  and  healtli  hazard  controls,  and  to  conform  to  criteria  in  other 
areas  before  allotting  Federal  money  to  them.  It  Is  neither  inconsistent  nor 
unrealistic  to  set  uniform  protective  standards  for  law  oflScers. 

The  said  fact  is.  as  has  often  been  repeated,  that  we  have  allowed  policemen 
to  become  "second-class  citizens".  We  have  the  means  of  giving  these  public 
defenders  the  same  dignity  and  rights  to  full  protection  of  the  law  as  we  have 
extended  to  the  public.  I  respectfully  urge  the  Committee  to  report  this  legis- 
lation favorably  at  an  early  date. 

Statement  of  Hon.  William  D.  Ford,  a  Representative  in  Congress  From  the 

State  of  Michigan 

Mr.  Speaker,  as  a  legislator  both  in  the  Michigan  State  Senate  and  here  in  the 
U.S.  Congress.  I  have  always  vigorously  supported  legislation  designed  to  assist 
law  enforcement  oflficers  in  their  roles  as  society's  protectors  and  defenders. 
They  are  often  the  victims  of  official  intimidation  and  citizen  harassment.  Fre- 
quently, they  are  the  targets  of  frivolous  lawsuits  for  which  they  must  seek 
legal  aid. 

These  are  among  the  reasons  for  my  introduction  of  legislation  which  would 
authorize  the  Attorney  General  of  the  U.S.  to  make  grants  to  any  law  enforce- 
ment oflScial  who  is  a  defendant  in  any  civil  action  which  arises  out  of  the  law 
officer's  performance  of  his  official  duties,  to  reimburse  the  oflScer  for  the  reason- 
able costs  of  defending  himself  if  he  prevails  in  the  civil  action. 
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Yet,  although  my  proposed  legislation  is  a  step  forward,  there  is  more  that 
can  be  done  for  our  law  enforcement  oflBcials. 

I  believe  that  the  Law  Enforcement  Officers  Bill  of  Rights,  introduced  by  my 
distinguished  colleague,  Mr.  Biaggi,  is  an  excellent  vehicle  for  the  expression  of 
our  gratitude  and  concern  for  these  men  who  every  day  risk  their  lives  on  our 
behalf. 

I  think  we  would  all  agree  that  the  job  of  the  law  enforcement  officer  is  a 
thankless  one.  The  hours  are  long,  the  salaries  low  and  the  conditions  dangerous. 
Yet.  knowing  this,  we  still  add  insult  to  injury  by  refusing  them  the  rights  basic 
to  American  citizens,  rights  that  we  all  take  for  granted. 

Among  the  provisions  of  the  bill  is  a  declaration  of  the  rights  of  law  enforce- 
ment officers  under  investigation  including  the  privilege  of  being  represented 
by  counsel  during  interrogation.  I  have  heard  of  several  instances  where  police 
officers  were  forced  to  submit  to  polygraph  tests  and  hours  of  interrogation  by 
superiors  when  they  are  accused  of  misconduct  within  the  Department  or  of 
criminal  charges.  If  a  policeman  refuses  to  submit  to  these  interrogations,  he 
faces  dismissal. 

Because  I  feel  that  payment  of  our  debt  to  these  dedicated  men  is  long  over- 
due. I  wish  to  join  Mr.  Biaggi  and  many  of  our  colleagues  in  their  determined 
efforts  to  provide  police  officers  with  the  rights  to  which  they  are  entitled  by 
urging  the  prompt  passage  of  the  Law  Enforcement  Officers  Bill  of  Rights. 


Stateme>'t  of  Hox.  Ella  T.  Grasso,  a  Representative  in  Congress  From  the 

State  of  Connecticut 

Mr.  Chairman,  this  Subcommittee  is  presently  considering  legislation  to  pro- 
vide financial  security  for  the  survivors  of  policemen  and  firemen  killed  in  the 
line  of  duty,  and  to  protect  the  civil  rights  of  policemen. 

One  bill,  H.R.  39S0,  which  I  introduced,  would  provide  $50,000  in  benefits  to 
the  survivors  of  policemen  and  firemen  killed  in  the  line  of  duty.  The  other  bill, 
H.R.  4600,  which  I  am  cosponsoring,  would  establish  measures  to  protect  the  civil 
rights  of  all  law  enforcement  officers. 

Each  day,  policemen  and  firemen  face  countless  hazards  in  the  performance  of 
their  duties.  In  addition  to  these  dangers,  in  recent  years  public  safety  officers 
have  increasingly  become  targets  of  violence.  The  overall  rise  in  the  national 
crime  rate  has  meant  that  public  safety  officers  and  their  families  must  live  with 
the  knowledge  that  they  will  have  to  deal  with  an  increasing  number  of  violent 
incidents. 

Therefore,  these  public  safety  officers  should  receive  adequate  compensation 
for  the  risks  that  they  take  in  behalf  of  all  citizens.  Providing  some  financial 
security  for  their  families  in  the  event  of  their  untimely  death  is  the  least  we 
can  do  in  return.  Most  of  those  killed  in  the  line  of  duty  in  the  past  few  years 
have  been  young,  struggling  family  men  whose  wives  and  children  have  great 
need  of  the  benefits  a  uniform  federal  law  would  provide.  As  John  C.  Burns, 
Chairman  of  the  Legislative  Committee  of  Connecticut's  Veterans  of  Foreign 
Wars,  wrote  to  me  recently,  "We  sincerely  believe  that  any  officer  who  risks  so 
much  be  able  to  feel  a  sense  of  security  to  know  that  his  dependents  can  expect, 
at  least,  that  he  will  have  provided  some  financial  security  should  the  risk  in- 
volved in  his  hazardous  duty  cause  his  death.  While  we  know  that  no  financial 
settlement  can  replace  a  beloved  spouse  or  father,  we  still  feel  that  this  type  of 
legislation  is  vitally  needed." 

Late  in  the  92nd  Congress,  legislation  similar  to  a  bill  I  cosponsored  to  provide 
survivors  benefits  passed  both  Houses.  Unfortunately,  Congress  adjourned  before 
taking  final  action  on  the  bill.  I  am  certain  that,  in  light  of  the  support  shown 
for  this  legislation  in  the  Congress,  the  Subcommittee  will  decide  to  report  it 
favorably. 

On  another  issue.  Mr.  Chairman,  unlike  the  citizens  he  is  sworn  to  protect,  the 
policeman  often  finds  himself  without  certain  civil  rights.  To  rectify  this  situa- 
tion. H.R.  4600  would  create  a  "Policemen's  Bill  of  Rights."  One  provision  of  the 
measure  would  establish  a  grievance  commission  in  each  state  to  hear  policemen's 
complaints  about  infringement  of  their  rights.  Other  provisions  would  allow 
policemen  to  engage  in  political  activity  when  off  duty  and  out  of  uniform,  and 
would  allow  them  to  bring  civil  suits  against  those  violating  their  civil  rights 
during  the  performance  of  their  duties.  The  bill  would  also  specify  a  policeman's 
rights  when  he  is  under  investigation  or  questioning. 
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Mr.  Chairman,  our  law  enforcement  officers  and  other  public  safety  personnel 
are  dedicated  public  servants.  They  deserve  our  strong  support  and  encourage- 
ment. Enactment  of  H.R.  39S0  and  H.R.  4600  would  assure  the  legal  rights  and 
provide  the  benefits  which  they  deserve.  I  urge  the  Subcommittee  to  include  the 
language  of  both  bills  in  whatever  legislation  it  reports  to  the  full  Committee. 
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Statement  of  Hon.  Charles  S.  Gubser,  a  Representative  in  Congress  From 
THE  State  of  California 

Mr.  Chairman,  today  I  would  like  to  speak  on  behalf  of  a  minority  group — our 
police. 

It  is  perhaps  ironic  to  term  our  police  a  minority  group,  although  in  the  strictest 
definition  of  the  word  they  are  certainly  a  numerical  minority.  They  are  all  cit- 
izens of  the  United  States,  and  most  people  around  the  world  consider  our  citizens 
to  be  among  the  most  privileged  individuals  anywhere.  Moreover,  our  law  en- 
forcement forces  are  made  up  of  men  and  women  from  all  races,  creeds,  religions, 
and  all  walks  of  life. 

Yet  they  are  too  often  second-class  citizens  in  a  sense  which  we  sometimes 
ascribe  to  the  term  "minority."  Though  called  upon  continuously  to  defend  an 
individual's  rights  against  the  maligning  forces  of  society,  policemen  themselves 
are  rarely  offered  the  same  defense  and  protection — the  same  civil  rights — that 
they  offer  others  through  their  duties.  Often  our  police  are  the  objects  of  intense 
harassment,  abuse,  even  assault  from  the  very  people  they  seek  to  protect. 

The  basis  for  such  attitudes  is  as  complex  and  multifaceted  as  American 
society  is  today.  We  fear  and  sometimes  resent  the  authority  a  policeman  rep- 
resents. But  it  is  this  authority  that  sees  that  our  laws  are  obeyed  and  that  our 
streets  are  safe.  Crimes  and  the  ills  of  society  are  caused  in  large  part  by  the 
disregard  of  this  authority. 

Our  policemen  need  the  help  of  this  Congress  if  they  are  to  carry  out  their 
vital  responsibilities  effectively.  Very  often  in  the  past  we  have  affirmed  con- 
stitutional rights  by  legislation — the  1964  Voting  Rights  Act  being  a  good  example. 

The  Law  Enforcement  Officers  Bill  of  Rights,  H.R.  499,  of  which  I  am  a  co- 
sponsor  and  which  I  heartily  support,  is  a  good  first  step  toward  once  again 
asserting  the  civil  rights  of  our  law  enforcement  officers  which  are,  in  fact,  guaran- 
teed to  all  by  the  Constitution  and  the  Bill  of  Rights. 

This  legislation  would  guarantee  police  officers  the  same  civil  rights  enjoyed 
by  all  other  citizens,  as  well  as  set  up  a  panel  to  hear  the  grievances  of  police 
officers  who  claim  their  civil  rights  have  been  violated.  It  would  also  deny  Law 
Enforcement  Assistance  Agency  funds  to  any  community  that  does  not  conform 
to  the  provisions  of  this  hill  in  its  locality. 

As  representatives  of  our  constituencies,  we  are  very  often  aware  that  we 
do  not  hear  from  specific  individuals  until  we  do  something  that  helps  them  or 
when  we  speak  out  in  a  way  that  is  particularly  appealing  to  them.  Policemen 
often  receive  support  from  persons  only  in  times  of  emergency,  or  from  those 
who  have  been  personally  assisted  by  them  in  the  past.  Likewise,  when  we  take  a 
stand  here  in  Congress  that  offends  a  constituent — and  when  one  takes  a  stand, 
there  is  always  someone  on  the  other  side — we  receive  mail  that  is  loud  and 
vocal  in  its  dissent  from  our  views.  "We  rarely  receive  mail  just  telling  us  what  a 
good  job  someone  thinks  we  are  doing. 

By  the  same  token,  the  vocal  abuse  and  criticism  a  police  officer  receives  when 
something  goes  wrong  can  be  deafening,  not  only  from  the  public  but  from  his 
department  superiors  who  are  sensitive  to  public  criticism.  But  when  the  streets 
stay  safe  at  night,  when  police  apprehend  offenders,  they  are  just  doing  their  job. 

I  want  to  emphasize  this — policemen  are  doing  so  much  more.  They  are  put- 
ting their  lives  on  the  line  every  time  they  put  on  their  uniforms,  every  time  they 
approach  an  individual  suspected  of  committing  a  crime.  Then  we  only  hear 
about  our  officers  if  some  spectacular  arrest  is  made,  or  if,  as  sometimes  happens, 
the  policeman  is  injured  or  killed. 

Let  us  support  and  defend  our  policemen  by  passing  this  important  legislation. 
Perhaps  with  our  demonstrated  support  of  this  special  group,  the  public  will 
gain  a  better  sense  of  appreciation  of  the  fine  job  they  do. 
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Statement  of  Hon.   Julia  Butlkr   Hansen,   a  Representative  in   Congress 
From  the  State  of  Washington 

Mr.  Chairman,  H.R.  9035  is  a  measure  to  amend  tlie  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  19G8  to  provide  a  system  for  tlie  redress  of  law  enforce- 
ment officers'  grievances  and  to  e^^tablish  a  bill  of  rights  for  such  officers  in  each 
of  the  several  states. 

Under  this  bill  of  rights,  police  officers  of  states  units  of  local  government  and 
public  agencies  would  receive  statutory  protection  for  certain  rights  already 
enjoyed  by  other  citizens. 

it  would  permit  political  activity  by  law  enforcement  officers  when  not  acting 
in  their  official  capacity,  provide  a  system  for  investigation  when  an  officer  is 
threatened  with  disciplinary  action,  provide  for  representation  on  complaint 
review  boards,  permit  civil  suits  to  be  brought  by  law  enforcement  officers  for 
damages  or  al)ridgement  of  their  civil  rights,  protect  them  against  demands  for 
financial  disclosures,  require  notice  of  disciplinary  action  and  provide  for  a  law 
enforcement  officers'  grievance  commission. 

This  is  a  measure  that  is  long  overdue  to  provide  law  enforcement  officers 
from  harassment  by  superiors  and  the  public.  Realizing  the  important  role  that 
the  law  enforcement  agencies  have  in  communities  both  large  and  small  and  the 
dedication  of  the  many  individuals  involved  in  this  work,  I  strongly  urge  the 
Members  support  this  bill  to  improve  the  status  of  those  engaged  in  this  haz- 
ardous  and  trying  occupation. 

Statement  of  Hon.  Marjorie  S.  Holt,  a  Representative  in  Congress  From 

the  State  of  Maryland 

Mr.  Chairman,  I  would  like  to  take  this  opportunity  to  express  support  for 
H.R.  4.j08.  The  passage  of  this  bill  would  alter  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968  by  requiring  that  the  States  establish  a  Law  Enforce- 
ment Officers'  Bill  of  Rights  and  a  Law  Enforcement  Officers'  Grievance  Com- 
mission in  their  comprehensive  plans  before  such  plans  are  approved  for  federal 
grants. 

All  of  us  have  expressed  outrage  at  the  escalating  rate  of  crime  in  America 
and  have  called  for  strong  measures  to  combat  this  situation  and  make  our 
streets  safe  for  the  law  abiding  citizen.  The  public  opinion  polls  have  shown  us 
that  crime  is  one  of  the  major  concerns  of  our  constituents.  During  this  same 
period  we  have  observed  the  job  of  a  law  enforcement  officer  become  one  of  the 
most  difficult  and  thankless  professions  in  the  public  sector.  They  are  con- 
stantly threatened  with  verbal  and  physical  abuse;  their  hours  are  long  and 
salari'es  often  substandard ;  and  they  have  found  the  performance  of  their  duties 
increasingly  hampered  by  recent  court  decisions  involving  the  rights  of  de- 
fendants. 

The  time  has  arrived  to  guarantee  law  enforcement  officers  the  same  rights 
which  are  afforded  all  other  American  citizens.  This  legislation  would  extend  to 
these  officers  all  of  the  civil  rights  guaranteed  by  the  Constitution  and  amplified 
by  the  Supreme  Court.  In  addition,  it  would  provide  for  the  establishment  of 
Commissions  which  are  empowered  to  investigate  and  resolve  complaints  and 
grievances  arising  out  of  infringement  of  rights.  I  fully  believe  that  these  men 
deserve  to  be  able  to  enjoy  the  same  rights  that  they  safeguard  for  others. 

I  strongly  urge  my  colleagues  to  support  the  passage  of  this  needed  bill. 


Statement  of  Hon.  William  H.  Hudnxtt  Til.  a  Representative  in  Congress 
From  the  State  of  Indiana 

Mr.  Chairman,  I  appreciate  having  this  opportunity  to  present  a  statement  in 
support  of  the  legislation  I  am  co-sponsoring,  (H.R.  6632)  to  provide  for  the 
formulation  of  a  "Law  Enforcement  Officers"  Bill  of  Rights",  as  well  as  to  pro- 
vide for  a  system  of  redress  of  grievances  for  law  officers. 

This  measure  calls  for  no  more  than  the  same  rights  and  privileges  which 
have  been  included  in  civil  rights  legislation  enacted  over  the  past  fifteen 
years.  In  many  instances  a  policeman  finds  himself  in  a  situation  of  having  to 
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enforce  the  law  and  protect  the  rights  of  others,  yet  he  is  denied  these  same 
fundamental  rights.  In  many  areas,  also,  citizens  have  complaint  boards  to  re- 
solve their  grievances,  but  policemen  have  no  similar  method  to  air  their  own 
grievances  against  citizens,  superior  officers  or  government  agencies.  The  bill 
I  am  co-sponsoring  with  over  100  of  my  colleagues  would  amend  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  to  provide  for  establishing  a  "Bill  of  Rights" 
for  law  enforcement  officers  with  these  basic  provisions  : 

The  civil  rights  of  a  policeman  shall  be  recognized  when  they  are  subjects 
of  interrogation  and  investigation. 

Policemen  may  bring  civil  suits  against  others  when  they  suffer  violation 
of  their  civil  rights  arising  out  of  the  performance  of  their  duties. 

A  grievance  Commission  shall  be  established  in  each  state  to  hear  and 
judge  policemen's  complaints  of  infringement  of  their  civil  rights. 

Policemen  shall  have  the  right  to  engage  in  political  activity  when  off 
duty  and  out  of  uniform. 
As  a  former  member  and  Acting  Director  of  the  Board  of  Public  Safety  in 
Indianapolis,  I  am  well  aware  of  the  great  hazards  which  police  officers  face  in 
the  performance  of  their  duty.  We  should  certainly  provide  them  with  a  guarantee 
that  they  will  receive  the  same  protection  of  their  rights  that  is  granted  to  other 
citizens.  This  seems  to  me  the  least  we  can  do  for  the  dedicated  group  of  men 
who  risk  their  lives  each  day  on  our  behalf.  I  urge  the  committee  to  take 
favorable  action  on  this  legislation  and  hope  it  will  be  enacted  into  law  in  the 
very  near  future. 

Statement  of  Hon.  Harold  T.  (Bizz)  Johnsox,  a  Representative  in  Congress 
From  the  State  of  California 

Mr.  Chairman,  it  is  with  pleasure  that  I  come  before  this  Committee  in  sup- 
port of  legislation  to  establish  a  law  enforcement  officers'  Bill  of  Rights.  I  also 
appear  here  today  with  a  growing  sense  of  urgency.  The  time  has  come  to  take 
action  to  assure  that  our  policemen  at  the  state  and  local  levels  are  guaranteed 
their  Constitutional  rights. 

I  commend  the  Chairman  and  this  committee  for  holding  these  hearings  and 
bringing  this  issue  before  the  Congress  for  full  discussion.  On  March  30th  of  this 
year,  I  distributed  my  annual  questionnaire  to  the  constituents  of  the  Second 
Congressional  District  of  California.  AVhen  asked  to  rank  national  issues,  law 
and  order  was  given  the  highest  priority.  Yes,  Mr.  Chairman,  the  administration 
of  justice  and  the  enforcement  of  our  laws  was  the  greatest  concern  of  the  people. 
We  all  realize  that  one  key  element  in  law  enforcement  is  the  law  enforcement 
officer. 

We  depend  greatly  on  our  law  enforcement  officer,  l)ut  he  is  beseiged  with  a 
growing  number  of  problems.  Morale  continues  to  be  a  problem  among  our  police 
departments.  The  Miranda  decision  has  strengthened  the  rights  of  the  accused, 
and  in  the  process  made  additional  demands  of  police  officers.  Around  the  coun- 
try, judges  such  as  the  U.S.  District  Court  Judge  in  Virginia  are  establishing 
prisoners'  bill  of  rights  as  an  outgrowth  of  recent  prison  outbreaks. 

The  situation  is  this.  We  have  taken  precautionary  steps  to  guarantee  the  Con- 
stitutional rights  of  the  accused  and  the  prisoner,  but  we  have  neglected  the 
policeman. 

Let  me  say  at  this  point  that  our  courts  have  conscientiously  preserved  the 
rights  of  not  only  police  officers  but  all  those  who  come  before  them.  What  this 
legislation  seeks  to  insure  is  the  protection  of  law  enforcement  officers'  rights 
outside  the  courts,  particularly  in  administrative  and  grievance  hearings. 

With  the  assurance  that  he  will  receive  fair  and  just  treatment  for  all  he 
undertakes,  a  policeman's  behavior,  his  attitude,  and  his  overall  performance 
will  improve.  This  result  will  be  better  service  to  his  community. 

My  di'^tinguished  colleague.  Mr.  Biaggi  of  New  York,  has  been  in  the  vanguard 
in  moving  this  legislation.  With  a  long  and  meritorious  record  in  the  New  York 
City  police  department,  he  is  eminently  qualified  to  .speak  on  the  problems  of  law 
enforcement  officers. 

The  legislation  which  he  has  proposed  has  the  support  of  over  100  m.embers 
of  the  Hou.se  from  both  sides  of  the  aisle  and  from  nearly  every  state  in  the  union. 
Furthermore,  it  has  tremendous  backing  among  the  nation's  policemen  and  law 
enforcement  associations. 
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The  bill  as  proposed  by  Mr.  Biaggi,  would  amend  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968  by  requiring  that  States  incorporate  two  additional 
provisions  in  their  Comprehensive  Plans  before  receiving  approval  for  grants. 
The  first  provision  calls  for  a  system  for  the  receipts,  investigation,  and  deter- 
mination of  complaints  and  grievances  submitted  by  law  enforcement  officers. 
The  other  provisions  provides  for  the  formulation  of  a  "Law  Enforcement  Officers' 
Bill  of  Rights"  which  would  provide  statutory  protection  for  the  Constitutional 
rights  and  privileges  of  all  local  law  enforcement  ofiicers  operating  in  the  State. 

A  Law  Enforcement  Officers'  Grievance  Commission  would  be  established  in 
each  state.  Grievances  entertained  by  the  Commission  would  be  only  those  di- 
rectly related  to  questions  of  the  rights  denied  officers  because  of  their  position  in 
a  hiw  enforcement  unit.  These  commissions  will  enable  law  enforcement  officers 
to  present  their  legitimate,  civil  rights  related  grievances  to  a  panel  composed  of 
representatives  of  the  public,  the  police,  and  the  government  (in  a  nonadversary 
situation). 

We  do  not  question  the  need  for  civilian  oversight  of  police  activities.  It  is, 
however,  logical  that  policemen  should  be  judged  by  persons  having  a  familiarity 
with  the  work  of  law  enforcement  officers.  The  bill  therefore  requires  that  a 
proportionate  number  of  policemen  sit  on  grievance  committees,  thus  insuring 
a  fair  determination  in  each  case,  and  better  understanding  of  the  situation 
involved  . 

Another  feature  of  the  bill  requires  that  the  rights  of  an  officer  under  investi- 
gation be  spelled  out.  These  specifications  shall  include  the  nature  of  the  com- 
plaint and  the  names  of  the  comfjlainants ;  that  there  shall  be  no  intimidation  or 
threats  ;  that  the  interrogations  shall  be  recorded  and  of  reasonable  length  ;  that 
the  officer  be  advised  of  his  rights  and  that  he  be  permitted  to  have  counsel 
of  his  choice  during  the  interrogation. 

Freedom  to  engage  in,  or  refrain  from,  political  activities  when  oft  duty  is 
another  of  the  important  parts  of  the  Law  Enforcement  Officer-s'  Bill  of  Rights. 
This  is  a  right  widely  enjoyed  by  the  public  yet  denied  to  the  law  enforcement 
officer.  This  bill  would  alleviate  that  injustice. 

Another  item  in  the  proposed  Bill  of  Rights  gives  officers  the  right  to  l>ring 
civil  suit  against  others  for  any  damages  or  abridgement  of  his  civil  rights  aris- 
ing out  of  his  official  duties.  The  bill  also  provides  that  an  officer  shall  be  given 
assistance  when  requested  to  bring  such  suits  by  his  superiors. 

Officer.s'  personal  finances  shall  remain  private  unless  a  question  of  conflict- 
of-interest  or  tax  payments  arises.  This  provision  grants  the  policeman  the 
privacy  afforded  the  general  public. 

Finally  the  Bill  of  Rights  provides  that  an  officer  shall  be  notified  and  given 
reasons  for  any  personnel  actions  considered  to  be  punitive  prior  to  the  effective 
date  of  any  such  action. 

This  bill  may  seem  to  guarantee  rights  which  everyone  already  enjoys.  This  is 
not  true.  There  are  police  departments  throughout  the  nation  where  the  indi- 
vidual officer  does  not  enjoy  the  rights  which  the  man  on  the  street  takes  for 
granted.  The  lawman  is  a  second  class  citizen  with  second  class  rights. 

To  correct  this  anomaly.  I  support  this  measure  which  would  guarantee  these 
rights  to  all  police  departments  before  the  state  could  receive  Federal  funds 
through  the  Law  Enforcement  Assistance  Administration.  This  is  an  effort  to 
upgrade  law  enforcement  activities  through  greater  assurances  of  Constitutional 
guarantees  to  our  law  enforcement  officers.  I  hope  the  Committee  will  agree  with 
the  wisdom  of  this  measure  and  report  it  for  consideration  by  the  House. 


Statement  by  Hox.  William  Lehman,  a  Representative  in  Congress  From 

THE   State  of  Florida 

Mr.  Chairman,  law  enforcement  officers  are  vitally  needed  members  of  society. 
As  such,  they  should  enjoy,  as  should  eA'ery  other  citizen,  the  full  protection  of 
their  civil  rights. 

II.R.  4.598  is  designed  to  provide  this  protection.  It  calls  for  a  formal  grievance 
commission  with  police,  government  and  public  representation  to  be  established 
by  state  and  local  governments.  It  specifies  the  rights  of  officers  under  investi- 
gation. It  allows  policemen  to  bring  civil  suit  for  either  damages  or  violations  of 
civil  rights  arising  out  of  their  official  duties.  It  protects  the  right  of  law  en- 
forcement officers  to  either  engage  in  or  refuse  to  engage  in  political  activity 
while  off  duty. 
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The  intent  of  this  legislation  is  to  guarantee  that  those  who  devote  their  lives 
to  upholding  our  laws  will  receive  fair  treatment  under  those  laws. 

As  we  work  to  protect  the  rights  of  our  citizens,  let  us  not  forget  the  men  and 
women  who  daily  risk  their  lives  to  defend  those  rights. 


Statement  of  Hon.  Mike  McCoRiiACK,  a  Representative  in  Congress  From  the 
State  of  Washington,  in  Support  op  H.R.  1531,  the  Law  Enforcement  Of- 
ficers' Bill  of  Rights  and  H.R.  8025,  the  Public  Safety  Officers  Benefits 
Act  of  1973 

Mr.  Chairman,  it  is  an  honor  and  a  privilege  to  have  this  opportunity  to  present 
testimony  in  support  of  two  bills  I  have  co-sponsored  to  amend  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968  : 

H.R.  1531,  to  provide  a  system  for  the  redress  of  law  enforcement  officers' 
grievances  and  to  establish  a  law  enforcement  officers'  bill  of  rights,  and. 
H.R.  8025,  to  provide  benefits  to  survivors  of  certain  public  safety  officers 
who  die  in  the  performance  of  duty. 

We  are  all  too  well  aware  that  ensuring  public  safety  is  one  of  the  most 
critical  tests  and  hard  sought  goals  of  a  civilized  society.  The  individuals  who 
perform  that  function  in  any  society,  but  particularly  in  our  own,  not  only  provide 
us  a  service  of  incalculable  benefit,  but  also  perform  their  multiple  duties  under 
hazai'dous  and  oftentimes  emotionally  trying  conditions. 

Tnfoi'tunate'y,  in  recent  years,  the  inherent  difficulties  of  the  job  of  a  policeman 
have  been  further  complicated  by  the  rising  threat  of  injury  or  fatality  on  the 
job  and  an  adversarial  relationship  with  segments  of  the  community.  In  com- 
bination with  court  decisions  that  have  tended  to  emphasize  the  rights  of  de- 
fendents  in  criminal  ca.ses,  this  has  produced  a  morale  crisis  among  police  officers. 
This  is  a  doubly  tragic  situation  because  policemen  not  only  deserve  our  respect 
for  a  job  well  done,  but  also  require  high  morale  and  respect  to  continue  to  do  the 
job  well.  Thus,  it  is  most  unfortunate  that  some  bad  publicity  has  undeservedly 
affected  the  reputation  and  respect  of  the  many  effective  and  judicious  law  en- 
forcement officers  in  this  country. 

There  is  much  we  can  do  to  ameliorate  and  eventually  reverse  this  situation. 
In  the  Congress,  we  can  continue  to  expand  and  improve  legislation  to  assist 
state  and  local  governments  in  their  crime  control  and  prevention  programs. 
^Moreover,  we  can  seek  new  and  imaginative  ways  to  enhance  the  work  of  the 
policeman  in  this  country. 

In  my  judgment,  H.R.  1531,  which  was  conceived  by  Congressman  Biaggi,  him- 
self a  former  law  enforcement  officer,  goes  a  long  way  toward  the  goal  of  more 
imaginative  approaches  to  improved  law  enforcement.  By  setting  forth  specific 
requirements  for  a  law  enforcement  officer's  bill  of  rights  and  establishing  a 
system  for  the  redress  of  law  enforcement  officers'  grievances,  it  is  designed  to 
improve  the  morale  of  officers  and  diminish  their  isolation  from  their  communities 
by  affirming  the  rights  due  them  as  citizens  of  this  country.  For  example,  this 
legislation  would  ensure  that  policemen  are  not  treated  as  second  class  citizens 
through  assuring  them  that  any  investigation  is  conducted  at  a  i-easonable  hour, 
and  that  time  is  afforded  for  rest,  meals  and  necessary  outside  contact.  In  addi- 
tion, an  officer  being  interrogated  must  be  informed  who  will  question  him  and 
the  nature  of  the  charges  against  him. 

Certainly,  these  are  reasonable  requirements.  We  expect  such  guarantees  for 
ourselves  and  cannot  but  feel  the  same  determination  that  they  be  provided 
others. 

Policemen  would  be  specifically  permitted,  but  specifically  not  required,  to  par- 
ticipate in  political  activity.  Individual  police  complaints  or  complaints  by  police 
employee  organizations  of  infringement  of  rights  could  be  heard  lief  ore  the 
grievance  commission.  Police  would  also  serve  on  citizen  complaint  review  boards 
in  order  that  their  case  and  concerns  could  be  represented  in  the  most  understand- 
able fashion. 

At  this  point,  I  would  like  to  direct  my  remarks  to  H.R.  8025,  which  is  nearly 
identical  to  H.R.  12,  the  Public  Safety  Officers'  Benefits  Act.  I  very  much  support 
the  bill  in  general  and  am  hopeful  that  such  legislation  can  become  law  this  year. 
I  do  feel  that  it  is  important  that  one  change  be  made  in  that  bill,  however,  which 
is  why  I  introduced  H.R.  8025  with  the  specific  wording  that  reserve  law  enforce- 
ment officers  be  covered  by  this  excellent  program. 


205 

That  Reserve  Law  Enforcement  OflScers  were  not  specifically  included  under 
the  legislation  passed  by  the  House  last  year  was  brousht  to  my  attention  by 
participants  in  and  supporting  citizens  of  the  Grant  County  reserve  force  which 
is  in  the  Fourth  district  of  Washington  State  which  I  represent.  I  would  like  to 
use  the  information  they  provided  me  in  my  testimony  in  support  of  including 
res(-rve  law  enforcement  officers  under  this  legislation. 

Under  the  guidance  of  Sherilf  Ralph  Hall,  a  Sheriff's  Reserve  force  was  orga- 
nized in  March  of  1972  with  14  citizens.  :iMany  have  been  added  to  the  reserve 
force  since  that  time.  They  perform  every  assigned  task,  in  most  cases  without 
pay  or  other  reward,  as  the  regular  full  time  officers.  To  be  allowed  to  participate 
in  this  program,  90  hours  of  training  and  courses  were  undertaken  in  addition  to 
a  minimum  of  30  hours  of  on-the-job  training.  After  this,  during  the  last  six 
mouths  of  1972,  these  men  put  in  thousands  of  man  hours.  When  performing 
pati-ol  duty,  radio  and  jail  relief,  and  related  functions,  these  men  were  not 
compensated  for  their  services.  And  about  half  of  the  hourly  wages  they  did  re- 
ceive from  special  work  at  public  dances  and  fairs  has  gone  toward  the  purchase 
of  a  patrol  car,  basic  uniforms,  etc. 

That  there  are  men  and  women  in  this  country  who  are  willing  to  give  of 
their  time  for  the  public  interest  is  one  of  the  many  things  which  makes  America 
the  great  country  it  is  today.  Particularly  when  budgetary  pressures  in  all  areas 
mean  that  needed  service  cannot  be  given,  we  are  fortunate  indeed  that  public 
safety  needs  can  be  filled  through  volunteer  assistance. 

There  are  countless  cities  and  counties  across  America  which  benefit  from 
similar  reserve  forces. 

There  is  little  we  can  specifically  do  to  express  our  gratitude  to  these  generous 
men.  The  very  least,  it  seems  to  me,  would  be  to  ensure  that  if  these  men  are 
killed  in  the  performance  of  duty  as  a  result  of  a  criminal  act  or  an  apparent 
criminal  act,  that  their  survivors  receive  the  same  federal  compensation  afforded 
to  regular  public  safety  officers'  survivors  under  the  same  circumstances. 

I  respectfully  request  that  the  final  legislation  reported  from  this  committee 
accord  the  survivors  of  reserve  officers  those  same  rights  by  specifically  covering 
reserve  officers  under  this  legislation. 


Statement  of  Hon.  Robert  McClobt,  a  Representative   in   Congress   From 

THE  State  of  Illinois 

Mr.  Chairman,  I  am  grateful  for  the  opportunity  to  submit  to  your  committee 
this  statement  concerning  the  need  to  provide  benefits  to  survivors  of  certain 
public  safety  officers  who  die  in  the  performance  of  their  duties. 

Being  the'  principal  sponsor  of  H.R.  6449,  a  measure  similar  to  H.R.  12,  I  am 
vitally  concerned  with  the  concept  of  providing  compensation  to  the  widows  and 
dependents  of  public  safety  officers  killed  in  the  line  of  duty  as  the  direct  and 
proximate  result  of  a  criminal  act. 

Legislation  to  make  such  provision  is  urgently  needed  because  of  the  growing 
risk  of  death  that  public  safety  officers,  including  firemen,  face  while  carrying 
out  their  duties,  and  because  of  existing  disparities  of  survivor's  benefits.  Death 
and  disability  benefits  are  presently  inadequate  and  are  at  best  diffi-cult  to  admin- 
ister, due  to 'immense  variations  from  city  to  city  and  state  to  state  in  compen- 
sation rates,  requirements,  and  procedures. 

Statistics  from  the  FBI  "Uniform  Crime  Reports"  clearly  demonstrate  the 
increasing  incidence  of  violent  street  crime.  According  to  these  figures,  the 
rate  of  violent  street  crime  increased  by  156  percent  during  the  decade  of  the 
1960"s.  In  addition,  Mr.  Chairman,  in  recent  years  a  significant  number  of  deaths 
resulted  from  the  actions  of  violent  dissenters  who  have  chosen  public  safety 
officers  as  targets  for  demonstrating  their  dissatisfaction  with  society. 

In  spite  of  the  severe  occupational  hazards  which  confront  policemen,  firemen, 
correctional  officers,  and  other  public  safety  officials,  many  states  have  failed 
to  provide  sufficient  death  benefits  for  the  survivors.  For  example,  a  study  con- 
ducted in  October  1970  reported  that  18  states  provided  no  such  financial  assist- 
ance :  further,  even  where  states  have  provided  death  benefits,  they  are  generally 

inadequate.  „   .,  ,      ,     t^.  ,     tt  a 

For  these  reasons,  Messrs.  Smith,  Sandman,  Railsback,  Fish.  Hogan,  and 
Moorhead.  the  cosponsors  of  H.R.  6449,  have  joined  me  in  providing  in  this  bill 
a  minimum  federal  payment  of  $50,000  to  meet  the  immediate  financial  needs  of 
survivors  of  public  safety  officers  who  give  their  lives  in  the  line  of  duty. 
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Mr.  Chairman,  in  our  bill,  "public  safety  officer"  is  defined  to  include  persons 
serving  public  agencies,  with  or  without  compensation,  in  activities  pertaining  to 
law  enforcement,  corrections,  courts  with  criminal  or  juvenile  delinquent  jurisdic- 
tion, and  firefighting.  This  gratuity  would  serve  as  a  basis  for  survivor's  benefits 
and' with  certain  exceptions,  would  be  in  addition  to  any  other  benefits  due  the 
survivors.  Benefits  paid  under  this  proposal  would  not  be  subject  to  federal  in- 
come taxation. 

It  is  estimated  that  the  cost  of  this  legislation  would  be  $9.4  million  annually, 
based  upon  recently-published  statistics  on  assaults  against  public  safety  officers. 
This  cost  would  yearly  consist  of  approximately  $8.3  million  in  awards  and  $1.1 
million  in  administrative  expenses, 

Mr.  Chairman,  the  establishment  of  a  federal  benefits  program  such  as  that 
proposed  in  H.R.  6449  would  do  much  in  raising  the  death  benefits  of  public 
safety  officials  to  a  level  befitting  the  services  that  these  courageous  men  and 
women  are  called  upon  to  perform.  I  sincerely  hope  that  this  legislation  will  be 
approved  by  this  committee  and  will  eventually  result  in  a  Public  Safety  Officers' 
Benefits  Act. 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  July  20, 1973. 
Hon.  Joshua  Eilberg, 

Chairman,  Subcommittee  on  Immigration,  Citizenship  and  International  Law, 
Raybtirn  Building,  Washington,  D.C. 
Dear  Mr.  Chairman  :  I  would  like  to  address  this  Committee  not  only  as  a 
member  of  this  Congress,  but  as  a  former  police  officer.  I  worked  as  an  on-duty 
police  officer  for  the  city  of  Irving,  Texas,  in  my  District  for  a  number  of  years 
and  feel  I  have  an  in-depth  understanding  of  the  problems  and  frustrations  of  the 
American  police  officer. 

I  would  hope  that  this  very  considerate  body  would  give  H.R.  4600  "The  Police- 
man's Bill  of  Rights"  every  just  consideration  and  find  it  worthy  of  favorable 
report.  Our  police  officer  needs  to  be  sure  that  he  will  be  afforded  the  rights 
of  every  other  American  citizen  when  accused  of  a  crime  or  infraction  of  regula- 
tions. As  it  stands  now,  he  has  fewer  rights  as  an  individual  accused  than  does 
the  convicted  criminal  he  has  perhaps  recently  arrested.  Mr.  Chairman,  this  is  an 
urgently  needed  concept  and  merits  this  Committee's  favorable  consideration. 
I  thank  you  for  your  time  and  interest  in  this  very  important  matter. 
Sincerely  yours, 

Dale  Milford, 
Member  of  Congress. 

Statement  of  Hon.  Robert  H.  Mollohan,  a  Representative  in  Congress  From 
THE  State  of  West  Virginia 

A  I>aw  Enforcement  Officers  Bill  of  Rights  is  legislation  that  has  long  been 
needed  to  reaffirm  and  ensure  the  Constitutional  freedoms  of  our  public  servants 
who  risk  their  lives  daily  to  protect  our  country  and  communities. 

Without  such  legislation,  law  enforcement  officials  can  and  often  do  find  them- 
selves in  the  untenable  position  of  having  little  recourse  to  counter  civil  or 
criminal  actions  that  may  be  brought  against  them  as  a  result  of  their  having 
performed  their  duties  as  public  servants  and  enforcers  of  Federal,  state  and 
local  laws. 

I  wholeheartedly  support  provisions  in  the  proposed  Law  Enforcement  Officers 
Bill  of  Rights  that  spell  out  the  rights  of  every  officer.  It  is  only  fair  and  just 
that  officers  of  the  law  have  the  right  to  a  full,  complete  and  impartial  hearing 
anytime  charges  are  brought  against  them.  In  addition,  they  should  have  the 
privilege  of  being  represented  by  counsel  of  their  own  choosing  during  such 
proceedings. 

Furthermore,  I  endorse  provisions  of  the  legislation  that  would  permit  officers 
to  bring  civil  suit  against  those  persons  or  groups  who  may  have  phvsically 
harmed  or  abridged  the  civil  rights  of  a  law  enforcement  officer.  This  is"^a  most 
basic  right  that  certainly  cannot  in  good  conscience  be  denied  a  law  enforce- 
ment ofl^icer,  particularly  in  such  instances  where  violations  of  his  civil  rights 
occur  during  the  performance  of  official  duties. 
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I  also  believe  that  the  establishment  of  a  Law  Enforcement  Officers  Grievance 
Commission  at  the  state  or  local  level,  as  proposed  in  the  legislation  under  con- 
sideration, would  be  a  positive  step  in  maliing  certain  that  law  enforcement 
officers  are  afforded  the  most  basic  right  of  ensuring  that  any  violations  of 
tlieir  civil  rights  are  fully  investigated  and  that  such  rights  are  protected  wherT 
violations  are  proved. 

It  is  my  hope  that  the  Members  of  the  Committee  will  examine  this  proposed 
legislation  carefully  and  that  they  will  act  favorably  on  it.  To  do  otherwise,  in 
my  opinion,  would  be  to  deny  our  dedicated  law  enforcement  personnel  tlie  most 
basic  Constitutional  rights  that  apply  to  all  other  citizens,  regardless  of  their 
occupation. 


Statement  of  Hon.  Lucien  N.  Nedzi,  a  Representative  in  Congress  From  the 

State  of  Michigan 

Mr.  Chairman,  I  appreciate  this  opportunity  to  offer  my  strong  support  of  H.R. 
9035,  a  bill  to  amend  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968, 
I  am  pleased  to  be  a  co-sponsor  of  this  legislation,  which  would  establish  a  law 
enforcement  officers'  "Bill  of  Rights." 

It  is  ironic  that  in  protecting  the  rights  of  others  the  policeman  is  sometimes 
denied  those  very  rights.  This  bill  spells  out  his  entitlement  to  equal  protection 
under  the  law. 

Specifically,  H.R.  9035  will  permit  police  officers  to  engage  in  off-duty  political 
activities,  insure  their  rights  while  under  administrative  investigation,  provide 
for  representation  on  complaint  review  boards,  and  establish  State  and  local 
commissions  charged  with  the  impartial  airing  of  policemen's  grievances. 

The  heavy  responsibility  placed  upon  the  shoulders  of  our  law  enforcement 
officials  puts  them  in  a  position  of  high  visibility  i  nthe  eyes  of  their  fellow 
citizens. 

Few  will  disagree  that  in  recent  years,  the  policeman  has  been  suljjected  to  a 
growing  number  of  abuses  encountered  in  the  line  of  duty.  Particularly  in  our 
cities  the  policeman  is  the  most  obvious  representative  of  authority  in  a  some- 
times hostile  community,  and  he  must  bear  the  brunt  of  tliat  hostility. 

Court  decisions  have  further  complicated  the  law  officer's  duties.  The  iwlice- 
man's  job  is  one  of  the  most  complicated  and  hazardous  existing  today. 

For  these  reasons,  the  policeman  deserves  better  than  his  present  treatment 
under  the  law.  AVithout  a  doubt,  our  police  must  be  held  accountable  for  tlvAr 
actions,  but  too  often  a  policeman  is  not  given  the  same  opportunities  to  defi-nd 
himself  that  other  citizens  have.  This  legislation  will  not  give  the  policeman  a 
favored  position  with  respect  to  the  law.  Rather,  it  wi'l  merely  entitle  him  to 
the  same  rights  and  procedural  channels  now  enjoyed  by  all  Americans. 

In  the  next  two  years,  we  will  spend  $2  billion  for  law  enforcement.  It  is  con- 
sistent with  this  enlarged  expenditure  to  enact  clarifying  and  corrective  legis- 
lation on  policemen's  rights. 

Mr.  Chairman,  I  respectfully  urge  your  favorable  action  upon  this  propo.sed 
legislation. 


Statement  of  Hon.  Wright  Patman,  a  Representative  in  Congress  From  the 

State  of  Texas 

Mr.  Chairman,  let  me  thanli  this  Committee  for  the  opportunity  to  express  my 
strong  support  for  the  Policemen's  Bill  of  Rights  which  I  have  co-sponsored  along 
with  Representative  Biaggi. 

As  a  former  District  Attorney,  I  have  a  special  appreciation  for  law  enforce- 
ment officers  and  for  the  essential  role  they  play  in  preserving  order  within  our 
society — order  that  is  fundamental  to  progress  and  to  existence  itself.  No  other 
public  employees  must  endure  the  vicious  physical  and  verbal  abuse  which  is  the 
lot  of  the  policeman.  In  1972,  a  total  of  112  local,  county  and  state  law  enforcement 
officers  were  killed  in  the  line  of  duty  and  many  times  that  number  were  injured, 
but  despite  the  terrible  hazards  they  face  each  day  and  the  vital  importance  of 
their  worlc,  police  officers  are  too  often  treated  as  second-class  citizens.  His  is 
an  intolerable  situation,  and  I  firmly  believe  that  passage  of  the  Policemen's  Bill 
of  Rights  is  needed  to  protect  the  rights  of  police  officers,  to  insure  that  they  are 
properly  represented  on  complaint  review  boards,  and  to  give  them  the  same 
rights  that  other  citizens  have  to  bring  civil  suit  for  abridgements  of  their  rights. 
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Mr.  Chairman,  I  sincerely  feel  that  we  owe  law  enforcement  officers  our  best 
efforts  to  insure  that  the  hazardous  job  of  protecting  others  does  not  require  that 
they  forfeit  their  own  rights  as  citizens. 

On  a  more  practical  basis,  it  is  in  our  own  interest  to  see  that  law  officers  are 
accorded  their  full  rights  since  we  need  to  recruit  and  retain  the  best  qualified 
men  and  women  possible  in  our  police  organizations  at  all  levels  of  government. 
In  no  other  field  of  human  activity  is  it  so  important  that  we  have  bright  and 
stable  people.  Indeed,  the  ability  of  a  police  officer  often  makes  the  difference 
between  life  and  death,  not  only  for  himself  but  for  other  citizens.  The  po- 
licemen's Bill  of  Rights  and  other  measures  to  improve  the  lot  of  law  enforce- 
ment  officers,    therefore,    will   benefit    the   country    for    years    to    come. 

Mr.  Chairman,  police  officers  have  been  called  the  most  abused  minority  group 
in  America  and  I  hope  that  this  Committee  will  give  thorough  and  sympathetic 
consideration  to  this  sound  and  much  needed  legislation  that  wonld  help  correct 
many  of  the  inequities  which  have  so  long  confronted  and  confounded  law  en- 
forcement officers. 

Thank  you. 


Statement  of  Hon.  Peter  A.  Peyser,  a  Representative  in  Congress  From  the 
require  police  officer  representation  on  Police  Complaint  Review  Boards ; 

Mr.  Chairman,  I  am  pleased  to  be  able  to  testify  in  behalf  of  the  Law  Enforce- 
ment Officers  Bill  of  Rights.  This  is  legislation  which  I  have  vigorously  supported 
since  coming  to  Congress.  I  have  introduced  H.R.  18:^4  in  this  session  to  establish 
a  law  enforcement  officers'  bill  of  rights  in  each  of  the  several  states. 

The  need  for  this  legislation  is  manifest.  Today,  the  law  enforcement  officer 
is  required  to  be  more  conscious  of  the  rights  of  a  criminal  suspect  than  ever 
before  in  history.  He  is  ever  aware  that  his  actions  must  be  in  accordance  with 
the  rights  of  the  accused,  or  there  will  be  no  conviction  possible,  despite  the 
criminal  conduct  of  the  suspect.  It  is  an  enormous  responsibility,  which  is  car- 
ried out  daily  in  every  city  in  this  country  with  commendable  success. 

It  is  ironic  and  most  distressing  that  the  policeman,  who  is  charged  with 
protecting  the  rights  of  those  who  are  accused  of  violating  the  law,  is  denied 
the  basic  rights  guaranteed  to  all  citizens  by  the  Constitution.  This  dichotomy 
can  only  be  corrected  by  the  swift  passage  of  the  Law  Enforcement  Officers  Bill 
of  Rights.  The  legislation  will  afford  the  Law  Enforcement  Officer  with  the 
basic  civil  rights  which  he  desires  and  which  he  deserves. 
The  key  provisions  of  this  legislation  would : 

allow  a  police  officer  to  engage  in  political  activity  when  off  duty  and  out 
of  uniform ; 

require  specific  conditions  adhered  to  when  an  officer  is  being  investigated 
or  interrogated ; 

establish  a  commission  to  hear  the  grievances  arising  out  of  claimed 

infringements  of  the  civil  rights  of  police  officers ; 

require  police  officer  representation  on  Police  Complaint  Review  Boards ; 

grant  the  police  officers  the  right  to  l»ring  civil  suits  against  persons  or 

groups  for  damages  suffered  or  for  abridgement  of  their  civil  rights  while 

in  performance  of  their  duties  ; 

limit  the  inspection  of  personal  papers  and  private  activities  of  police 
officers  to  legally  estal)lished  groups,  such  as  the  Internal  Revenue  Service; 
prohibit  the  taking  of  adverse  administrative  action  against  a  policeman 
without  proper  respect  for  the  rights  outlined  in  this  bill ; 

prohibit  punitive  action  against  a  police  officer  unless  he  has  been  notified 
of  the  action  and  the  reasons  for  such  action ; 

prohibit  the  taking  of  any  adverse  action  against  a  police  officer  who 
exercised  his  civil  rights  as  listed  in  this  legislation ; 

extend  to  a  police  officer  the  right  to  bring  civil  suit  against  a  person  or 
persons  for  redress  of  grievances. 
These  enumerated  rights  will  go  a  long  way  to  alleviating  the  frustration 
which  so  many  of  our  policemen  experience  today.  They  see  the  contradiction 
between  enforcing  the  law  and  yet  being  denied  the  benefits  of  the  law.  In  my 
opinion,  this  contradiction  should  be  ended  immediately  by  the  passage  of  this 
legislation. 
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Statement  of  Hon.  Melvin  Price,  a  Representative  in  Congress  From  the 

State  of   Illinois 

Mr.  Chainuan,  as  a  sponsor  of  the  Law  Euforoement  Officers'  Bill  of  Rights 
legislation,  I  would  like  to  assure  your  Committee  of  my  unfailing  support  for 
this  bill. 

The  nation's  police  officers  are  not  above  the  law,  but  neither  should  they  be 
beneath  it.  The  restrictions  often  imposed  upon  the  private  and  even  public 
lives  of  our  police  officers  appear  unconscionable  in  today's  society.  The  legisla- 
tive pi'oposals  before  the  Committee  would  establish  a  "bill  of  rights"  which 
would  permit  policemen  to  enjoy  the  same  rights  accorded  other  American  citi- 
zens and  provide  a  framework  wherein  an  officer  would  seek  redress  of  griev- 
ances without  fear  of  retaliation  by  his  superiors. 

The  details  of  the  legislation  are  known  to  the  Committee,  and  no  purpose 
would  be  served  by  my  reference  to  specific  aspects  which  are  comprehensively 
discussed  in  the  testimony  of  my  colleagues.  I  would  just  like  to  emphasize  my 
support  for  the  right  of  the  nation's  policemen  to  dispel  the  stigma  of  second 
class  citizenship  and  urge  the  Committee  to  give  favorable  consideration  to  the 
legislation  in  question. 

Statement  of  Hon.  Matthew  J.  Rinaldo,  a  Representative  in  Congress  From 
the    State   of   New   Jersey 

Mr.  Chairman,  I  am  pleased  to  have  the  opportunity  to  appear  before  this 
Committee  today  and  state  my  strong  support  for  the  two  extremely  important 
pieces  of  legislation  under  consideration  here — H.R.  163,  which  has  come  to  be 
known  as  The  Policemen's  Bill  of  Rights,  and  H.R.  12,  The  Public  Safety 
Officers'  Benefits  Act.  As  a  co-sponsor  of  each  of  these  bills,  it  is  my  fervent 
hope  that  the  Committee  will  act  favorably  on  this  legislation. 

A  policeman's  bill  of  rights — there  is  extreme  irony  in  the  necessity  for  such 
a  proposal.  And  yet  there  is  a  great  need  for  the  enactment  of  this  legislation. 
We  think  of  the  policeman  as  the  standard  bearer  of  the  law,  and  indeed,  this 
is  a  proper  conception.  It  seems  to  follow  without  question  that  he  enjoys  the 
full  protection  of  the  law  and  has  at  his  command  perhaps  even  special  access 
to  the  procedures  entailed  in  due  process.  Close  examination  reveals,  however, 
that  this  proximity  to  the  processes  of  justice  does  not  insure  the  law  enforce- 
ment officer  even  the  basic  civil  rights  that  other  citizens  enjoy. 

Actions  by  the  courts  and  intimidation  on  the  job  are  quickly  eroding  the  civil 
rights  of  policemen.  If  an  officer  of  the  law  cannot  depend  upon  the  courts  to 
uphold  his  civil  rights,  if  he  cannot  bring  action — however,  justified  he  may  be — 
against  a  superior  for  fear  of  losing  his  job,  then  the  policeman  is  no  longer  able 
to  enjoy  the  Constitutional  guarantee  of  his  civil  rights.  He  is  denied  the  full 
privileges  of  American  citizenship. 

H.R."  163  would  require  that  a  system  be  provided  for  the  investigation  and 
determination  of  complaints  and  grievances  submitted  by  law  enforcement  of- 
ficers of  the  States,  units  of  general  local  government,  and  public  agencies. 

Additionally,  it  would  provide  for  the  formulation  of  a  Law  Enforcement  Of- 
ficers Bill  of  Rights  which,  if  enacted  into  law,  would  provide  statutciry  protec- 
tion for  the  constitutional  rights  and  privileges  of  all  law  enforcement  officers 
within  a  State. 

Among  other  things,  the  Bill  of  Rights  would  prohibit  bans  on  law  enforce- 
ment officers  engaging  in  political  activity. 

The  Bill  of  Rights  would  also  specify  the  rights  of  law  enforcement  officers 
under  investigation,  such  as  the  time  and  place  of  investigation ;  the  nature  of 
the  complaint  and  names  of  complaints.  It  would  also  require  that  complaints  be 
sworn.  It  would  limit  interrogations  of  the  policemen  to  reasonable  duration  and 
ban  intimidation  or  threats.  It  would  mandate  the  recording  of  interrogations. 
The  officers  would  have  to  be  informed  of  all  legal  rights.  Finally,  police  officers 
would  have  the  right  to  representation  by  counsel  or  another  representative  of 
their  choosing  during  the  interrogation. 

These  are  the  main  features  of  this  proposal  that  I  regard  as  so  important  to 
the  peace  of  mind  and  security  of  law  enforcement  officers  of  this  nation. 

We  rely  upon  our  brave  law  enforcement  officers  to  prevent  crime,  to  apprehend 
law  breakers,  to  literally  risk  their  lives  for  our  protection  every  moment  of 
their  working  day.  We  look  to  policemen  in  every  hour  of  impending  danger  and 
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for  aid  in  every  disaster.  And  they  come  through  for  us  and  for  our  system.  Suf- 
fice it  to  say  that  we  must  see  to  it  that  the  .system  comes  through  for  them. 
I  wholeheartedly  endorse  H.R.  163  and  the  Policeman's  Bill  of  Rights  and  urge 
the  Committee  to  pass  this  legislation  promptly. 

Also  under  consideration  today  is  H.R.  12  to  provide  benefits  to  sur\ivors 
of  certain  pul)lic  safety  ofiicers  who  die  in  the  performance  of  duty. 

One  has  only  to  spend  a  few  moments,  as  I  have  many  times,  with  the  family 
of  a  policeman  who  has  been  killed  in  the  performance  of  duty  to  know  that  there 
can  be  no  adequate  compensation  for  the  supreme  sacrifice.  Yet,  these  brave 
families  must  go  on. 

H.R.  12  would  amend  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968 
to  provide  that  the  dependents  of  an  eligible  public  safety  officer  who  has  died 
as  a  result  of  injury  sustained  in  the  performance  of  duty  shall  be  paid  a  gratuity 
of  .$.50,000.  This  would  apply  to  a  spouse  and  one  or  more  dependent  children,  or 
the  dependent  parents  of  the  policeman.  This  legislation  offers  financial  assist- 
ance at  a  time  when  it  is  so  desperately  needed,  and  I  trust  my  colleagues  will 
recognize  the  necessity  of  its  enactment. 

In  conclu.sion,  let  me  state  briefly  that  if  we  are  to  continue  to  attract  into 
our  law  enforcement  systems  the  kind  of  policemen  I  have  had  the  privilege  to 
know — individuals  of  great  courage,  devotion  and  integrity — then  we  are  going 
to  liave  to  offer  them  some  degree  of  security  in  knowing  that  should  they  lose 
Iheir  lives  in  the  course  of  duty,  their  families  will  receive  adequate  financial 
aid.  And.  certainly,  we  are  going  to  have  to  guarantee  them  the  dignity  and  pro- 
tection of  first-class  citizenship.  This,  Mr.  Chairman,  is  a  minimum  program. 


St-vpement  by  Hon.  Robert  A.  Roe,  a  Representative  in  Congress  From  the 

State  of  New  Jersey 

T.  Robert  A.  Roe.  Member  of  the  House  of  Representatives,  Eighth  District  of 
the  State  of  New  .Jersey,  am  privileged  and  honored  to  have  the  opportunity  to 
submit  this  statement  of  need  to  support  of  legislation  (my  bill  No.  H.R.  •J.598) 
which  I  have  co.sponsored  with  Mr.  Biaggi  and  several  other  of  my  colleagues. 

Today's  law  enforcement  ofiicer  has  one  of  the  toughest  jobs  in  our  society. 
Everyday  he  is  expected  to  function  as  a  psychiatrist,  medical  aide,  legal  aide,  law 
enforcer,  crowd  controller,  corrections  oflScer.  and  nursemaid  to  name  only  some 
of  his  duties.  He  must  perform  these  functions  while  displaying  the  utmost 
respect  for  the  human  and  civil  rights  of  the  persons  with  whom  he  comes  in  con- 
tact while  acting  as  patient  as  a  saint  and  as  just  as  Solomon. 

However,  while  he  (or  she)  performs  his  duties,  he  will  undoubtedly  have 
gripes  and  grievances  about  how  he  is  treated  by  the  public  and  by  his  superiors. 
While  the  legal  rights  of  the  public  with  whom  he  comes  in  contact  have  been 
spelled  out  in  the  law,  his  rights  as  a  public  safety  oflScer  are  not  as  clear  cut. 
In  my  opinion,  Mr.  Chairman,  it  Is  high  time  that  those  rights  were  better 
defined.  As  Patrick  V.  Murphy  former  New  York  City  Police  Commissioner  and 
current  head  of  the  Police  Foundation  said  recently,  morale  among  law  enforce-, 
ment  ofiicers  is  at  an  all  time  low.  Mr.  Chairman,  I  feel  that  H.R.  4598  (the 
Biaggi  Bill)  also  known  as  the  Law  Enforcement  Officer's  Bill  of  Rights  which 
I  hnve  cosponsored  will  help  remedy  this  serious  morale  problem. 

This  bill  clearly  states  the  rights  of  law  enforcement  ofiicers  in  several  areas. 
First  of  all  it  guarantees  the  rights  of  the  law  enforcement  officer  to  participate 
as  any  other  citizen  in  any  political  activity  which  his  political  beliefs  dictate 
when  he  Is  off  duty.  In  addition,  the  bill  guarantees  the  right  to  refrain  from 
any  political  participation  he  does  not  wish  to  participate  in.  These  gu.irnntees 
are  meant  to  insulate  the  law  enforcement  officer  from  economic  or  assi-^nment 
retaliation  by  a  local  or  state  oflicial  because  the  officer  espouses  a  particular 
political  party,  candidate  or  philosophy. 

Since  today's  law  enforcement  officer  has  a  strict  code  of  behavior  he  is 
e\t)ected  to  follow,  interrogation  into  the  actions  of  particular  officers  by  police 
departments,  commissioners  and  even  civilian  review  boards  have  become 
qui  to  fommon.  The  United  States  Supreme  Court  has  gone  to  great  lengths  to 
explain  the  rights  and  detail  procedures  regarding  citizens  who  are  suspected 
of  a  crime  or  interrogated  for  any  reason.  However  nowhere,  Mr.  Chairman, 
have  they  spelled  out  the  rights  of  a  law  enforcement  officer  under  investigation 
for  violating  departmental   regulations   or  policy   while  on   or  off  duty. 
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This  bill  will  guarantee  the  ofiBcer  certain  basic  rights  already  guaranteed  to 
other  citizens  under  investigation  for  any  purpose.  These  rights  include  the 
right  to  know  the  complaint  against  the  officer  and  who  made  it,  interrogations 
of  reasonal)le  duration,  the  right  to  have  counsel  present  if  desired,  the  record- 
ing of  all  interrogations,  and  the  right  not  to  Im  intimidated  by  threats  to  his 
job  or  against  his  person. 

Mr.  Chairman,  this  bill  would  also  provide  that  where  a  civilian  review  board 
of  police  action  is  provided,  that  the  law  enforcement  officer  be  guaranteed 
that  a  proportionate  number  of  members  of  this  board  be  made  up  of  police 
representatives.  This  provision  would  in  my  opinion,  Mr.  Chairman,  guarantee 
the  law  enforcement  officer  a  hearing  before  a  board  made  up  at  least  partially 
of  his  peers  and  hopefully  would  convince  the  officer  that  he  will  be  given  a  fair 
hearing. 

Another  basic  right  that  this  bill  intends  to  guarantee  to  law  enforcement 
officers  is  the  right  to  know  why  they  have  been  given  an  assignment  that 
could  be  considered  punitive.  This  of  course  is  a  safeguard  provision  so  that 
if  there  is  a  reason  stemming  from  the  action  of  the  officer  for  the  assignment 
he  will  know  what  it  is  and  may  then  take  any  action  he  considers  appropriate. 

Finally,  Mr.  Chairman,  this  bill  provides  for  a  mechanism  through  which  the 
law  enforcement  officer  can  voice  his  complaint  or  grievance.  A  grievance  board 
made  up  of  representatives  of  government,  police,  and  the  general  public  with 
the  duty  to  receive,  investigate,  and  to  determine  complaints  would  be  estab- 
lished. The  commission  would  be  organized  on  a  state  and  local  basis  and  would 
have  the  power  to  liold  hearings,  take  testimony,  and  issue  cease  and  desist 
orders,  when  presented  a  grievance  by  a  law  enforcement  officer  regarding  his 
rights.  As  a  backup  "muscle"  provision.  Mr.  Chairman,  the  bill  provides  in  addi- 
tion the  right  of  the  law  enforcement  officer  to  sue  in  court  civilly  to  vindicate  any 
violations  of  his  rights  and  for  any  damages  suffered  because  of  such  a  violation. 

Mr.  Chairman,  I  feel  that  our  men  in  blue  need  to  know  that  they  too  have 
rights  which  must  be  recognized.  This  bill  combined  with  legislation  to' guarantee 
the  se<:-urity  of  their  families  in  case  of  their  death  or  disability  which  I  intro- 
duced (H.R.  385.3  and  H.R.  4061)  and  which  have  been  referred  to  this  com- 
mittee, will  go  a  long  way  towards  improving  the  morale  and  motivation  of  our 
police  officers.  Thus  I  strongly  urge  you  to  give  this  bill  your  strongest  support 
and  approval. 

Statement  of  Hon.  Samuel  S.  Stratton.  a  Representative  in  Congress  From 

THE  State  of  New  York 

Mr.  Chairman,  I  appreciate  the  opportunity  to  present  my  views  in  behalf 
of  two  bills  I  have  .ioined  in  sponsoring :  H.R.  1209.  to  establish  a  bill  of  rights 
for  law  enforcement  officers,  and  H.R.  1210  to  provide  special  death  benefits  to 
survivors  of  certain  public  safety  and  law  enforcement  officials. 

Almost  daily  our  newspapers  tell  of  the  dangers  faced  by  our  law  enforce- 
ment officials,  as  they  risk  death  to  protect  the  citizenry.  These  dangers  have 
multiplied  as  our  society  has  become  increasingly  violent,  as  indicated  by  the 
fact  that  the  number  of  law  enforcement  officers  killed  by  criminal  action  has 
quadrupled  in  the  last  ten  years.  Two  years  ago,  in  the  space  of  just  one  week, 
two  police  officers  in  Albany.  New  York,  in  my  congressional  district,  were  killed 
in  separate  incidents — both  in  the  line  of  duty.  My  bills  are  designed  to  demon- 
strate to  these  brave  men  and  women  in  the  law  enforcement  and  public  safety 
professions  that  their  Federal  government  and  the  American  people  that  we  are 
aware  of  the  sacrifices  they  are  making  for  us  and  that  we  are  grateful  for  the 
services  they  render  to  their  fellow  citizens. 

The  first  bill  which  I  have  joined  in  sponsoring,  H.R.  1210,  amends  Title  T  of 
the  Omnibus  Crime  Control  and  Safe  Streets  Act  to  provide  for  a  "Law  Enforce- 
ment Officers'  Grievance  System  and  Bill  of  Rights."  This  Ipgislation  is  l)asicn11y 
designed  to  provide  state  and  lor-al  enforcement  agencies  with  a  statutory  pro- 
tection for  certain  ricjhts  enjoved  bv  other  citizen*.  The  least  we  can  do  for  those 
who  si)end  their  lives  protecting  our  rights  is  to  assure  them  of  their  rights. 

The  other  bill.  H.R.  1209.  would  provide  a  $50,000  benefit  to  families  of  cer- 
tain public  officials  who  are  killed  in  the  line  of  duty.  The  benefits  would  apply 
to  families  of  all  law  enforcement  officers,  and  all  public  officials  with  duties 
that  involve  them  in  the  administration  of  justice. 

I  urge  this  committee  to  net  favoraMy  on  l.oth.  of  these  important  pieces  of 
legislation. 
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Statement  of  Hon.  David  G.  Towell,  a  Representative  in  Congress  FRO^[  the 

State  of  Nevada 

I  wish  to  express  my  support  for  H.R.  9035,  a  bill  which  I  co-sponsored  and 
one  being  considered  during  these  hearings.  This  legislation  would  prompt  com- 
munities across  the  nation  to  create  bills  of  rights  for  police  officers  and  set  up 
grievance  committees  to  handle  their  complaints. 

Because  of  the  many  police  shows  on  television,  we  are  all  aware  that  criminal 
suspects  all  have  certain  rights. 

I  believe  that  it  is  time  to  spell  out  the  rights  of  the  men  and  women  who 
enforce  the  law.  and  provide  a  system  for  them  to  seek  redress. 

I'm  sure  that  this  legislation  can  be  a  major  force  in  bringing  the  rights  of 
the  criminal  and  the  police  into  a  more  proper  balance. 


Statement  by  Hon.  Lester  L.  Wolff,  a  Representative  in  Congress  From  the 

State  of  New  York 

Mr.  Chairman,  I  greatly  appreciate  having  the  opportunity  to  submit  testimony 
on  behalf  of  a  Policemen's  Bill  of  Rights,  and  I  commend  the  interest  which 
your  Committee  has  shown  in  this  matter. 

As  an  original  sponsor  of  Congressman  Mario  Biaggi's  legislation  to  create  a 
Policemen's  Bill  of  Rights  and  to  provide  a  system  of  redress  of  law  enforcement 
officers'  grievances,  I  believe  it  is  imperative  that  we  take  the  action  necessary  to 
insure  every  police  officer  in  this  country  the  civil  rights  guaranteed  to  him  under 
our  Constitution.  I  find  it  personally  very  disturbing  that  in  many  areas  of  the 
Nation,  law  enforcement  officers,  if  arrested  and  charged  with  a  crime,  are  denied 
their  citizen's  right  to  immediate  legal  counsel  and  may  be  detained  in  jail  for 
a  period  of  time.  It  is  also  distressing,  and  patently  unfair,  that  police  officers 
are  presently  prohibited  from  participating  in  any  political  activity,  a  right 
guaranteed  to  all  citizens. 

The  Policemen's  Bill  of  Rights,  as  set  forth  in  our  legislation,  would  provide 
that  law  enforcement  officers  shall  not  be  prohibited  from  engaging  in  political 
activity  w^hile  off  duty.  It  w^ould  also  guarantee  to  police  officers  under  investiga- 
tion their  right  to  immediate  legal  coun.sel.  The  intent  of  the  Bill  of  Rights  is  to 
pi'ovide  statutory  protection  for  the  Constitutional  rights  and  privileges  of  all 
state  and  local  law  enforcement  officers,  as  is  presently  guaranteed  to  every  other 
citizen  in  this  country.  In  addition,  our  bill  would  esta1)lish  a  system  of  redress 
for  law  enforcement  officers  who  submit  grievances  or  complaints  by  setting 
up  in  each  state  or  unit  of  general  local  government  a  law"  enforcement  officers 
grievance  commission,  comprised  of  a  tripartite  representation  of  police,  govern- 
ment and  the  public.  The  commission  would  have  the  authority  to  investigate 
complaints  submitted  by  police  officers  arising  out  of  claimed  infringement  of 
rights,  and  to  take  the  action  necessary  to  insure  redress  of  these  grievances  when 
such    action    is    justified. 

It  is  ol>vious  th.it  many  policemen  in  our  country  feel  they  have  become 
second-dass  citizens  by  the  very  fact  that  they  .nre  denied  many  of  the  rights 
nnd  privileges  guaranteed  to  all  other  citizens.  It  is  the  intent  of  our  I>ill  to 
raise  police  officers  to  the  status  of  first-class  citizenry  to  which  they  are 
entitled.  .Tust  recently.  I  received  a  letter  from  the  President  of  tlie  International 
Conferenr-e  of  Police  Associations  in  which  he  stnterl  thnt  "Policenien  throiisrhout 
the  country  need  legislation  of  this  type  to  elcA'ate  theni'-elves  to  the  position 
of  first  c^ass  citizens."  Certainly,  the  discrimination  which  jiolice  officers  risrhtly 
feel,  and  their  ensuing  low  state  of  morale,  should  be  a  matter  of  serious  concern 
to  all  of  us.  Police  officers  in  this  country  face  a  continually  difficult  tnsk:  they 
need  and  deserve  onr  suoport.  I  believe  that  the  very  least  we  in  the  Conffre'^s  can 
do  is  to  assure  them  that  they  are  entitled  to  the  same  rights  and  considorations 
as  the  rest  of  society. 

T/Hst  year  as  well  as  this  session.  Congressman  Biaggi's  Policemen's  Bill  of 
Ri'rhts  received  the  support  of  more  than  100  Mcmiiers  of  the  House  and  the 
endorsement  of  a  host  of  law  enforcement  or<raniza<^ions.  The  nature  and  extent 
of  this  support  indicates  a  general  and  growing  feelin?  that  it  is  high  time  that 
the  rights  of  our  law  enforcement  officers  be  recognized  and  that  the  injustices 
which  they  have  experienced  be  eliminated. 

Thank  you  again  for  the  opportunity  to  submit  a  statement  on  behalf  of  this 
proposal.  I  look  forward  to  the  outcome  of  the  Subcommittee's  deliberations. 
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Statemknt  of  Hon.  Jim  Wright,  a  Eepresentative  in  Congress  From  the 

State  of   Texas 

Mr.  Chairman.  I  am  happy  to  have  this  opportunity  to  make  the  following 
observations  in  support  of  the  proposed  legislation  yon  are  now  considering  to 
provide  for  a  system  for  the  redress  of  law  enforcement  officers'  grievances  and 
to  establish  a  law  enforcement  officers"  bill  of  rights  in  each  of  the  several 
states. 

As  you  know.  I  am  a  co-sponsor  of  one  bill  which  would  accomplish  this  pur- 
pose, and  I  will  give  my  wholehearted  support  to  any  measure  which  may  be 
reported  out  that  will  elfectively  achieve  this  end. 

It  is  my  firm  conviction,  based  on  personal  observation  and  acquaintance 
with  a  number  of  very  fine  law  enforcement  officers,  that  they  are  individuals 
who.  although  much  maligned  by  some  harsh  and  irresponsible  critics,  form  the 
bulwark  of  our  peaceful  social  order. 

By  our  collective  faith  in  them,  we  walk  the  streets  without  fear  and  sleep 
securely  at  night.  It  is  their  mission  to  brave  personal  danger  for  society's 
protection. 

Often  we  ask  of  them  too  much.  Usually  we  pay  them  too  little.  City  budgets 
sometimes  skimp  on  their  salaries.  Their  ranks  are  thin  when  we  can't  recruit 
enough  of  the  men  we  need  for  these  absolutely  vital  tasks.  But  law  enforce- 
ment officers,  often  harassed  and  usually  underpaid,  do  not  go  out  on  strike 
and  leave  our  cities  defenseless. 

Society  owes  them  something  in  return.  We  owe  them  our  understanding. 
We  owe  them  our  cooperation.  And  we  owe  to  them  society's  protection  while 
they  are  protecting  all  of  us. 

Six  years  ago  I  wrote  an  amendment  to  the  Civil  Rights  Act  and  succeeded 
in  passing  it.  My  amendment  makes  it  a  Federal  offense  to  assault  or  injure 
or  physically  interfere  with  a  policeman  or  fireman  carrying  out  his  duties  during 
a  riot  or  violent  civil  disturbance. 

The  legislation  which  you  are  now  considering  is  but  a  logical  extension  of 
the  same  philosophy  which  motivated  my  amendment  to  the  Civil  Rights  Act. 
Your  measure  would  guarantee  in  public  law  the  rights  of  those  who  contribute 
so  much  and  receive  so  little  in  return. 

It  would  help  safeguard  the  law  enforcement  officer  from  the  threat  of 
intimidation,  and  from  the  "kangaroo  court"  atmosphere  which  has  been  known 
to  exist  in  some  investigations  relating  to  dereliction  of  duty.  It  would  prevent 
an  officer's  legitimate  grievance  from  being  brushed  aside  as  an  inconsequential 
matter  not  worthy  of  consideration. 

This  legislation  is  not  intended  in  any  way  to  protect  the  corrupt  or  trigger- 
happy  from  prosecution,  or  to  provide  immunity  from  disciplinary  action  for 
those  who  have  been  lax  in  performance  of  their  duties. 

The  legislation  would  merely  bolster  the  guarantee  that  really  exists  already 
under  our  Constitution — a  law  enforcement  officer's  rights  as  a  free  citizen  of 
the  United  States.  It  is  unfortunate  but  nevertheless  true  that,  because  of  his 
special  status  in  our  society,  an  officer  needs  the  codification  into  law  of  pro- 
cedures under  which  his  rights  will  be  protected. 

Therefore.  Mr.  Chairman.  I  respectfully  urge  that  this  committee  issue  a 
favorable  report  recommending  passage  of  legislation  giving  a  "bill  of  rights" 
to  our  law  enforcement  officers.  Thank  vou. 


National  Union  of  Police  Officers.  AFL-CIO. 

Wa.<i7ii7igton,  B.C.,  July  25,  1973. 
Congressman  Joshua  Eilberg. 
r.S!.  Covf/ress,  Wafthhigtori,  B.C. 

Dear  Congressman  Eilberg:  As  President  of  the  National  Union  of  Police 
Officers,  AFL-CIO,  I  wish  to  place  our  union  on  record  as  urging  the  passage 
of  H.R.  4.598  introduced  by  Representative  Mario  Biaggi  (D-NY) . 

This  Bill — and  a  number  of  variations  of  it — has  been  introduced  and  re- 
introduced in  the  House  of  Representatives.  Now  that  hearings  are  scheduled 
on  it.  we  wish  to  make  our  position  clear. 

H.R.  4598,  in  our  opinion,  deserves  the  most  serioiis  consideration  of  the  Con- 
gress because  it  can  right  a  wrong  of  long  standing  that  exists  in  the  procedures 
covering  the  interrogation  and  trial  of  police  officers  accused  of  a  crime. 
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Popularly  known  as  "The  Bill  of  Rights"  for  police  officers,  H.R.  4598  would 
rule  that  any  law  enforcement  officer  accused  of  an  offense  is  entitled  to  an 
attorney  and  is  similarly  entitled  to  all  the  other  rights  and  privileges  as  those 
accorded  to  any  other  private  citizen  in  the  same  situation. 

To  NUPO,  this  concept  seems  eminently  just  and  fair. 

Under  the  American  system  of  jurisprudence — as  fine  a  system  as  any  in  the 
world — every  private  citizen  accused  of  a  crime  has  the  right  to  legal  counsel. 
If  a  person  cannot  afford  legal  counsel,  the  Court,  in  its  desire  to  practice  justice 
as  it  should  be  practiced — appoints  an  attorney  to  handle  the  defense  of  the 
accused.  This  is  standard  operating  procedure  everywhere. 

It's  as  fair  a  procedure  as  has  yet  been  devised  and  it  applies  to  everyone — 
except  the  police. 

Why  they  have  been  exempted  from  this  coverage  is  a  long  story  of  depart- 
mental procedures  almost  military  in  structure  (though  even  an  army  man  is 
entitled  to  a  defense  attorney)  that  goes  back  over  a  century.  But — as  of  this 
moment  in  time,  law  enforcement  officers  are  still  outside  the  pale. 

If  they  are  accused  of  a  crime,  they  are  not  entitled  to  their  own  attorney  ;  they 
cannot  have  one  present  at  interrogation  sessions  to  advise  them  of  their  rights 
under  the  law  nor  to  help  guide  them  in  their  proper  self  defense.  They  are 
interrogated  by  their  superior  officers  and  are  strictly  on  their  own. 

Ironically,  these  same  police  officers — when  they  apprehend  a  criminal — must 
advise  that  criminal  of  his  rights ;  must  tell  him  he  is  entitled  to  counsel  and 
that  if  he  cannot  afford  it,  counsel  will  be  appointed  for  him.  Yet  here  they  sit 
now — stripped  of  the  very  rights  they  are  duty-bound  to  proclaim  to  the  persons 
they  apprehend.  What  this  does  to  moral  is  perhaps  best  left  unsaid. 

At  issue,  as  NUPO  sees  it,  is  the  basic  principle  that  every  person— regardless 
of  his  occupation — should  have  the  same  rights  and  privileges  under  the  law.  Anr 
other  formula  is  a  mockery  of  the  law. 

We  ask  you  to  consider  that  if  a  criminal  is  given  all  of  these  rights,  why 
shnuld  a  police  officer  be  given  anything  less? 

Where  is  the  justice  behind  such  a  patently  discriminatory  procedure?  And 
wliy  should  this  injustice  be  allowed  to  continue? 

Svhat  have  police  officers  done  that  the  judicial  system  should  accord  them 
this  type  of  treatment? 

^Vliy  should  they  be  given  so  much  less  consideration  than  the  persons  they 
apprehend  and  help  to  bring  to  justice? 

We  can  assure  you  that  police  officers  throughout  America  feel  very  strongly 
that  these  inequities  should  be  eliminated.  They  feel  there  is  something  very 
wrong  in  a  system  where  the  very  laws  they  are  dedicated  to  uphold  exclude 
them  from  the  protection  they  mandate  for  everybody  else.  They  see  no  reason 
in  logic  or  equity  why  such  practices  should  be  continued. 

In  brief — the  police  want  no  more  privileges  than  anybody  else,  but  they  cer- 
tainly have  every  right  to  expect  no  less. 

Representative  Biaggi's  proposed  Bill  can  change  all  that.  It  can  rectify  a 
wrong  that  needs  rectification  if  a  decent  level  of  morale  is  to  be  maintained  in 
the  i)olice  forces  of  the  nation. 

For  these  reasons  we  respectfully  urge  the  passage  of  the  "Bill  of  Rights"  for 
Police  Officers.  It  will  clean  the  slate  once  and  for  all  and  give  every  person  in 
America  the  same  rights  and  privileges  under  the  law. 
Respectfully, 

John  J.  Cassese, 

President. 


National  Union  of  Police  Officers,  AFIv-CIO, 

Washington,  B.C.,  July  30, 1973. 
Congressman  .Joshua  Eilberg, 

Clwirman,  Hou.'^e  ^iihcommittee  on  Tmm if/ration,  Citi.~enship  and  Tnternatinnal 
Laio,  U.S.  Congress.  Washington,  B.C. 
Dear  Congressman  Eilberg:  At  the  hearing  before  your  Subcommittee  on 
July  25.  1973,  regarding  a  Bill  introduced  by  Representative  Peter  W.  Radino, 
Jr..  I  submitted  a  statement  setting  forth  the  position  of  the  National  Union  of 
Police  Officers,  AFI.^CIO  in  support  of  the  Bill.  A  copy  of  the  statement  is 
attached. 

At  the  hearing,  a  number  of  committee  members  repeatedly  asked  several 
questions  regarding  the  Bill.  We  would  like  to  .state  our  position  with  regard 
to  those  questions : 
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1.  Would  such  a  bill  increase  the  recruiting  of  policemen?  The  answer  is 
"yes".  However,  it  is  difficult  to  say  to  what  degree.  When  an  applicant  decides 
to  become  a  policeman,  you  can  rest  assured  that  he  looks  at  all  aspects  of  the 
job  (i.e.  salary,  working  conditions,  fringe  benefits,  etc.)  Years  ago,  a  young 
recruit  wasn't  concerned  with  death  benefits  because  he  was  young  and  healthy, 
and  death  was  the  furthest  thing  from  his  mind.  However,  today,  the  police- 
men's job  is  much  more  dangerous  what  with  ambushes,  snipers,  etc.  Thus,  a 
meaningful  death  benefit  would  make  a  substantial  difference  in  recruiting  a 
potential  policeman. 

2.  Death  Penalty — NUPO  maintains  that  the  death  penalty  is  a  deterrent — 
that  a  would-be  killer  would  think  twice  before  pulling  the  trigger  if  he  knew 
his  own  life  was  at  stake.  It's  more  than  coincidential  that  more  and  more 
policemen  have  been  killed  since  the  staying  of  executions  and  the  recent 
Supreme  Court  Decision. 

3.  Should  it  be  "line  of  duty"  or  just  for  "violent  crimes"?  NUPO's  position 
is  that  it  should  be  for  "line  of  duty".  A  policeman's  job  is  categorized  as  danger- 
ous and  hazardous.  Death  in  any  manner  while  performing  his  duty  makes  a 
policeman  no  less  dead.  Since  most  policemen  who  are  killed  while  performing 
their  duties  die  because  of  a  violent  crime,  the  broader  phrase  "line  of  duty" 
should  be  adopted. 

4.  Who  should  be  included  in  the  Bill?  NUPO's  position  is  police,  firefighters 
and  volunteer  members  of  either  group.  It  is  the  police  and  firefighters  who  are 
in  constant  danger  while  carrying  out  their  duties. 

5.  Should  any  monetary  awards  given  on  the  local  scene  be  subtracted  from 
the  $50,000?  We  say  "NO"  !  First  of  all,  the  vast  majority  of  the  -^0,000  com- 
munities in  the  United  States  give  no  monetary  award  to  widows  and  survivors. 
Those  that  do,  do  not  give  much,  except  perhaps  the  few  larger  cities  such  as 
New  York.  When  one  considers  the  amount  of  money  spent  on  the  defense  of  a 
cop  killer,  it  is  only  fair  and  just  to  give  these  police  widows  the  $50,000  award 
without  deduction. 

6.  Should  the  award  be  paid  in  lump  sum?  Our  position,  which  would  be  fair 
to  all.  is  to  leave  the  option  to  the  widow.  If  she  needs  the  money  for  any 
reason,  she'll  take  the  lump  sum,  or  since  the  widow  now  has  no  breadwinner, 
she  will  probably  take  it  in  monthly  installments.  The  decision  should  be  hers. 

Respectfully, 

John  J.  Cassese,  President. 

Enclosure. 


Statement  op  John  J.  Harrington,  National  President,  Fraternal  Order  of 
Police  Grand  Lodge,  on  H.R.  12,  S.  15,  H.R.  6449,  July  25,  1973 

Fraternal  Order  of  Police 

national    headquarters,    TUCSON,    ARIZ. 

Mr.  Chairman  and  members  of  the  Judiciary  Committee.  My  name  is  John  J. 
Harrington.  I  am  the  national  president  of  the  Fraternal  Order  of  Police.  The 
Fraternal  Order  of  Police  is  the  oldest  and  the  largest  police  organization  of  full 
time  law  enforcement  officers  in  the  U.S.A. 

We  were  organized  in  May  1915.  and  have  a  membership  of  over  1.30.000  police- 
men. To  join  the  Fraternal  Order  of  Police,  as  an  active  member  you  must  be  a  full 
time  police  officer  of  the  Federal  Government :  a  State  government ;  or  a  local 
municipality.  It  is  in  their  behalf  that  I  come  before  you  today,  to  give  to  you 
their  views  on  the  legislative  bills  pending  before  you. 

This  type  of  legislation  has  been  before  Congress  for  the  past  two  years.  The 
reason  why  this  type  of  legislation  has  been  brought  before  you.  was  been  use 
there  has  been  such  an  increase,  in  the  killing  of  policemen  for  no  matter  whatso- 
ever, other  than  the  fact  that,  the  person  killed  was  a  policeman.  The  killer  called 
him  "a  pig".  In  this  world  of  today's  permissiveness,  this  made  the  killer  a  big 
man,  "a  cop  killer".  The  killer  knew  if  he  got  caught,  the  worse  he  would  have 
done  to  him  was  to  be  sentenced  to  life  in  prison.  "This  only  averages  a  period  of 
2  years  and  8  months. 

This  type  of  killer,  kills  and  kills  again.  He  knows  if  he  can  escape,  and  has  to 
kill  to  stay  free,  nothing  Mill  happen  to  him  other  than  to  be  given  a  second  life 
sentence.  Yet  it  is  a  policeman  who  must  face  this  t.vpe  of  person.  It  was  two 
cop  killers  that  killed  the  warden  and  deputy  warden  in  the  Philadelphia  prison. 
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just  a  short  time  ago.  William  Hollewell  the  man  who  killed  two  policemen, 
served  two  life  sentences.  He  was  pardoned  thru  the  efforts  of  his  foster  mother. 
This  man  is  back  in  prison  again.  He  murdered  his  foster  mother  for  her  money. 

H.R.  12  which  was  introduced  by  Mr.  Rodino,  S.  15  which  was  introduced  by 
Sen.  McClellan  and  has  passed  the  Senate  by  a  vote  of  80-0  and  the  administra- 
tions bill  H.R.  6449,  all  call  for  the  survivor  of  a  policeman  to  receive  the  sum 
of  $50,000.  However  they  do  differ  in  certain  ways.  H.R.  12  requires  the  police- 
man to  be  killed  in  the  performance  of  his  duty.  It  becomes  effective  on  the 
date  of  signing.  S.  15  and  H.R.  6449  both  require  the  policeman  to  be  killed 
as  the  result  of  a  criminal  act.  Then  S.  15  and  H.R.  6449  differ  in  that  S.  15  is 
retroactive  to  October  17,  1972.  While  H.R.  6449  is  not  retroactive  and  becomes 
effective  on  date  of  signing. 

S.  15  while  requiring  a  Dolieeman  to  be  killed  as  the  result  of  a  criminal  act 
only  requires  a  fireman  to  lie  killed  in  the  perfomiance  of  his  duty.  What  if  a 
policeman  and  a  fireman  both  went  into  a  burning  house  to  rescue  several 
people?  If  both  lost  their  life  under  S.  15,  the  survivours  of  the  fireman  would 
be  paid  $50,000  and  the  policeman's  survivour  would  receive  nothing.  Tliis  isn't 
fair,  H.R.  6449  require  both  to  be  killed  as  the  result  of  a  criminal  act.  When 
a  policeman  or  anyone  'else  is  killed  there  is  an  immediate  financial  shock  to  the 
survivnnrs.  S.  15  and  H.R.  6449  both  call  for  $3,000  to  be  given  to  the  survivours 
at  the  timp  of  death  and  the  ,$47,000  to  come  later.  H.R.  12  does  not  provide 
for  any  immediate  funds. 

It  would  be  no  additional  cost  to  provide  the  $3,000  at  time  of  death.  Some 
may  question  giving  a  widow  one  lump  sum.  It  would  be  better  for  the  survivour 
to  receiv'?  a  lump  sum.  This  amount  of  money  properly  invested  in  U.S.  Treasury 
Notes  or  Bonds  would  give  a  yield  of  $4,000  per  year  at  an  8%  rate.  If  paid  at  the 
rate  of  $1,000  per  month  this  kind  of  investment  could  not  take  place. 

I  believe  the  survivors  should  receive  this  payment  no  matter  if  the  man  is 
killed  as  a  result  of  a  criminal  act  or  just  in  the  performance  of  his  duty. 

Take  the  train  load  of  U.S.  Government  bombs  that  blew  up  in  that  small 
western  town  just  a  short  time  ago.  This  was  no  criminal  act,  yet  policenven  and 
firemen  both  had  to  perform  their  duty.  Under  S.  15  only  the  fireman  would  have 
been  paid.  Under  H.R.  6449  neither  would  have  been  paid  and  under  H.R.  12 
both  would  have  been  paid. 

During  the  flood  that  hit  the  eight  eastern  states  just  a  short  time  ago.  A 
Philadelphia  policeman  started  out  in  a  small  boat  to  rescue  four  women 
stranded  on  a  levee  in  the  Schuykill  River.  He  was  drowned.  If  this  was  a  fire- 
man he  would  have  l)een  paid  survivourship.  The  policeman  would  not  be. 

There  may  be  that  type  of  person  who  says  why  pay  polieeman  and  fireman 
survivourship  benefits  if  they  are  killed  doing  their  duty.  What  do  we  pay  a  man 
in  the  service  if  he  is  killed  doing  his  duty?  What  do  we  pay  an  F.B.T.  agent? 

The  serviceman  as  pointed  out  by  Mr.  McKevitt  of  the  .Justice  Department 
stated  the  service  man  would  receive  liurial  fees  between  certain  amounts  due 
to  the  rank  held.  He  has  Government  insurance  which  he  pays  a  special  low  price 
for.  $5,000  to  $15,000.  Then  there  is  a  pension  between  $184  and  .$469  per  month, 
plus  canteen  privileges  and  medical  care. 

The  F.B.I,  agent  gets  Government  insurance  at  a  very  low  rate  which  pays 
$20,000.  Then  there  is  a  widows  pension  which  pays  $85.00  per  month  per  child, 
while  the  widow  gets  40%  to  45%  of  the  agents  pay  for  a  pension.  In  addition  to 
this  there  is  also  another  $1,500  from  a  private  fund,  set  up  by  a  kidnap  victim 
of  the  19.30's. 

Let's  look  at  the  policeman.  The  legislative  branch  of  the  Federal  Government 
passes  laws  which  the  policeman  must  enforce.  Sometimes  in  so  doing  he  is 
killed.  The  judicial  branch  of  the  Federal  Government  hands  down  policy  which 
guides  police  power  and  actions.  Sometimes  in  following  these  policies  the 
policeman  is  killed.  It  is  the  policies  and  regulations  set  down  by  the  Federal 
judicial  branch  that  has  caused  the  permissiveness  in  this  country.  This  has 
done  more  to  increase  the  crime  rate  than  anything  else  I  know  of.  With  all 
the  laws,  rules,  regulations  and  policies  handed  to  a  policeman  by  the  Federal 
Government.  They  pay  him  nothing  for  carrying  them  out. 

More  than  18  States  have  no  death  benefits  for  a  policeman  killed  in  the 
line  of  duty.  A  great  many  States  have  a  very  spotty  Workman's  Compensation 
Plan.  In  a  great  many  States  policemen  cannot  join  Social  Security,  because 
the  Federal  legislative  branch  passed  an  exlusion  to  this  effect. 

Every  other  working  person  enjoys  social  security  and  if  they  are  killed  in 
the  performance  of  their  work  duty,  no  matter  what  their  occupation  may  be. 
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Their  survivors  are  paid  social  security  benefits  for  tlie  wife  and  children.  In 
a  very  short  time  this  benefit  paid  will  amount  to  $50,000.  Paid  by  the  Federal 
Government.  They  also  would  receive  a  pension  from  the  company  and  insurance 
payments. 

Police  pays  are  about  the  poorest  in  the  country.  That  is  why  so  many  police- 
men have  to  moon-iight  at  some  other  job  to  make  ends  meet.  They  have  to  work 
two  jobs  to  make  one  livelihood.  If  a  policeman  applies  to  an  insurance  company 
for  accidental  coverage,  the  cost  is  two  times  the  normal.  If  he  waives  the 
accidental  part  it  is  one  times  the  normal,  just  because  he  is  a  policeman  and 
has  the  ji»b  danger.  On  a  policeman's  salary  most  cannot  carry  insurance.  That 
is  why  in  almost  every  case  where  a  policeman  is  killed  you  will  find,  his  family 
heavy  in  debt. 

Lavv  enforcement  ofiieers  dedicated  to  their  law  enforcement  careers  even 
though  they  are  concerned  with  their  low  salaries.  They  are  more  concerned 
about  maintaining  and  preserving  the  security  of  their  families.  This  guaran- 
teed beneiit,  in  turn  wou!d  improve  the  quality  of  law  enforcement  by  lifting 
the  morale  of  those  who  enforce  rules,  regulations,  policies  and  the  law.  Crime 
knows  no  jurisdictional  boundaries  nor  does  it  respect  the  color  of  a  law  en- 
forcenieiir  oflii^-er's  uniiorni.  Each  law  enforcement  officer,  no  matter  what  branch 
of  law  enforcement  he  Vvorks  for,  is  fully  cognizant  that  death  may  come  to 
him  in  the  performance  of  his  sworn  duty. 

We  poiicemen,  would  like  to  see  from  the  three  bills  before  this  committee. 
Come  a  i)iece  of  legislation,  that  would  grant  the  survivours  of  a  policeman 
killed  in  the  line  of  duty,  the  sum  of  $50,000.  With  $3,000  paid  immediately  and 
the  balance  paid  in  one  lump  sum.  The  bill  should  also  be  retroactive  to  October 
16,  1972  instead  of  October  17,  1972.  Because  it  was  1970  when  the  President  of 
the  United  States  promised  this  legislation.  S.  2087  was  passed  in  the  Senate  in 
September  1972  and  should  have  been  enacted  into  law  by  October  16,  1972. 
Further,  the  meaning  of  law  enforcement  officer,  should  be  any  professional 
law  enforcement  officer  employed  and  trained  to  enforce  the  laws  of  the  land. 
I  don't  think  it  should  include  people  who  are  not  trained  in  the  law  enforcement 
profession  and  only  work  for  kicks. 

As  for  firemen.  I  do  not  speak  for  them  and  the  wisdom  of  this  committee 
I  am  sure  will  correctly  include  who  in  fire  fighting  should  be  included. 

I   thank   the  committee  for  permitting  me  to  make  my  remarks. 


Statement  of  John  J.  Harrington,  National  President,  Fraternal  Order  of. 
Police  Grand  Lodge  on  H.R.  4600  Law  Enforcement  Officers  Bill  of  Rights, 
.TtLY  2.-),  1973 

Mr.  Chairman  and  members  of  the  .Judiciary  Committee.  My  name  is  John 
J.  Harrington.  I  am  the  national  president  of  the  Fraternal  Order  of  Police.  The 
Fraternal  Order  of  Police  is  the  oldest  and  largest  organization  of  full  time  law 
enforcement  fifficers  in  the  country. 

We  were  organized  in  1915,  and  have  a  membership  of  just  over  130,000  police- 
men from  throughout  the  C.S.A.  To  join  the  Fraternal  Order  of  Police  as  an 
active  member  you  must  be  a  full  time  law  enforcement  officer  of  the  Federal 
Government,  a  State  Government  or  a  local  municipality. 

It  is  in  their  behalf  that  I  come  l)efore  you  to-day  to  give  yon  their  views  on  the 
legislative  bills  pending  before  you  todav.  known  as  the  policeman's  bill  of 
rights.  H.R.  4600  and  H.R.  163. 

One  of  the  main  things  that  made  this  country,  the  great  country  that  it  is. 
was  the  fact  that  all  men  were  created  equal,  and  all  were  guaranteed  equal 
rights.  The  civil  rights  of  every  man  were  protected  by  the  Government.  All  we 
ask  thru  this  legislation  is  for  the  Government  to  do  something  to  protect  the 
rights  of  the  policemen. 

The  Constitution  and  the  Bill  of  Rights  guarantee  the  people  many  rights. 
Among  tliem  are  the  right  to  peace,  safety  and  happiness.  But  if  there  were  no 
policemen,  who  are  the  life  ])lood  of  the  Constitution  and  the  Bill  of  Rights. 
Would  you  enjoy  the  right  of  peace,  the  right  of  safety  and  the  right  of  happi- 
ness. It  is  the  policemen  who  is  that  thin  blue  line  between  crime  and  society.  It 
is  the  policeman  who  faces  those  who  would  deprive  you  of  your  rights.  The 
reason  you  can  enjoy  your  sleep  at  night  is  because  you  know  without  thinking 
there  are  policemen  working  guaranteeing  you  your  rights. 
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No  person  in  this  country  can  be  forced  to  worlv  for  no  pay,  except  policemen 
are  forced  to  do  so  as  punishment  for  violation  of  a  parking  rule  of  the  chief. 
Some  departments  will  take  a  man  from  his  bed  and  question  him  for  16  or  20 
hours  without  a  lawyer.  He  is  questioned  many  times  by  6  or  7  interrogators.  You 
can't  do  this  to  a  hardened  criminal  but  you  can  to  a  policeman  thru  what  they 
say  is  department  policy  not  a  criminal  proceedings. 

In  some  departments  a  man's  wealth  is  a  factor  in  where  he  can  work.  You 
must  make  known  to  the  police  heads  your  worldly  possessions  which  effect 
your  assignments. 

Some  departments  must  pass  on  the  girl  you  are  permitted  to  marry  and  in 
some  cases  a  policeman  cannot  marry  until  after  he  has  served  so  many  years 
on  tlie  police  force  and  then  gets  permission  from  the  liead  of  the  department. 

Without  warrants  your  car  or  property  is  subject  to  being  searched.  Any  one 
can  walk  in  and  make  any  charge  they  want  on  a  policeman.  If  this  hapfens 
the  policeman  is  suspended  without  pay,  is  not  given  legal  counsel  and  after 
several  weeks  is  given  a  trial.  If  found  not  guilty,  the  policeman  cannot  do  any- 
tliing  but  stnnd  tlie  loss. 

I  c(?uld  go  on  for  hours  teUing  why  policemen  are  tlie  only  second  cItss  citizens 
in  the  country.  The  legislation  before  you  would  on'y  give  the  policeman  the 
same  rights  that  all  other  jteople  in  this  country  enjoy,  even  the  criminal  e'einent. 
There  is  no  cost  involved  in  this  legislation.  All  a  policeman  will  get  from  this 
legislation,  he  will  l>e  given  the  same  rights  everyone  e'se  enjoys.  Civil  rights 
and  equ;<l  rights. 

Congressman  Biaggi,  a  good  policeman  and  a  real  hero  for  a  long  amount  of 
years,  in  the  largest  police  department  in  the  coinitry  has  in  his  'ong  testimony 
explained  better  than  I  can  why  this  legislation  is  needed.  He  was  there. 

Isn't  it  the  Federal  Government  who  protects  the  rights  of  all  other  employees. 
Wasn't  it  the  Federal  Government  who  said  to  the  cities  if  you  wnnt  the  L.E.A.A. 
monies  you  have  to  do  away  with  your  height  and  weight  standards  and  lower 
your  intelligence  requirements. 

The  fact  that  this  !)i!I  would  cost  no  money,  it  would  help  crime  prevention 
because  it  wou'd  raise  the  morale  of  the  policemen.  This  brings  about  better  law 
enforcement.  '' 

Because  there  have  been  more  than  130  sponsors  for  this  legislation.  This  in 
itself  is  a  fact  that  it  is  a  national  problem  and  that  you  Members  of  the 
03rd.  Congress  are  aware  of  it. 

I  want  to  thank  you  for  giving  me  the  opportunity  to  place  before  you  the 
policeman's  feelings  on  this  piece  of  legislation. 


Statement  of  Edward  J.  Kiernan.  President,  International  CoNFERENr»^  or 
Police  Associations,  on  H.R.  4600,  Laav  Enforcement  Officers  Bill  of 
Rights,  .Illy  25,  1973 

Mr.  Chairman  and  members  of  the  committee,  I  am  Edward  J.  Kiei-iv^n. 
president  of  the  International  Conference  of  Police  Associations  representing 
over  150,000  policemen  in  the  United  States  and  Canada.  We  have  suDported 
Mr.  Biaggi's  bill  since  it  was  first  introduced  several  years  ago  and  we  continue 
to  support  it  today.  At  that  time,  we  were  .successful  in  the  City  of  Nj.^v  Y'^rk 
in  having  a  similar  provision  added  to  the  rules  and  regulations  of  our  dejtart- 
ment  and  since  then,  by  contract  agreement,  we  have  added  it  into  our  wf^rlv-insr 
contract  with  the  City  of  New  York.  Even  the  most  liberal  people  in  the  bind 
can  find  nothing  wrong  with  this  type  of  legislation  .".nd  we  experienced  no 
opposition  to  it  in  New  Y'ork  City  The  State  of  Washington  has  enacted  '<»aris- 
lation  that  makes  it  a  law  and  the  State  of  ^Maryland  passed  a  similar  bill  in  !)oth 
Houses  last  year  but  failed  to  meet  the  deadline  for  signing  and  it  is  beinvr  re- 
considered this  year.  Many  police  departments  throughout  the  country  have 
adopted  similar  provisions  based  on  this  concept. 

We  in  the  International  Conference  feel  that  a  Federal  law  such  as  thi--  will 
bring  to  an  end  the  need  to  do  the  job  piecemeal,  city  by  city  and  state  bv  sate. 
There  may  be  some  who  will  argue  that  this  is  basically  a  states  rights  bill  and 
our  answer  to  them  Is  simply  that  we  are  talking  about  the  civil  right-;  <>f  a 
group  of  people  who  were  overlooked  and  neglected  when  our  Congress  embarked 
on  its  crusade  to  protect  the  civil  rights  of  minorities  and  others. 

We  are  today  the  minority  members  of  our  society  and  we  feel  that  the  ])-T^'-age 
of  this  bill  will  help  to  remove  policemen  from  this  position  of  second  class  citizen- 
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ship.  It  is  frustrating  for  a  policeman  to  have  to  extend  Miranda  warnings  to  a 
murderer,  a  rapist  or  a  thief,  knowing  in  his  own  mind  that  he,  the  good  guy,  does 
nol  have  even  the  same  basic  rights  as  that  criminal. 

We  can  tell  you  gentlemen  story  after  story  of  how  police  oflBcers  have  been 
taken  from  their  homes,  held  incommunicado  for  hours  and  in  some  cases  days, 
threatened  with  arrest  and  dismissal  and  in  general,  intimidated  by  over  zealous 
internal  affairs  investigators  because  of  some  anonymous  allegation  of  a  viola- 
tion of  a  violation  of  rules  and  regulations.  We  realize  that  the  police  are  a  semi- 
military  organization  and  are  subject  to  similar  types  of  discipline,  but  we  also 
feel  that  as  police  ofBcers,  we  should  be  able  to  keep  our  dignity  and  self  respect 
and  not  be  subjected  to  such  outlandish  actions  under  the  cover  of  discipline.  We 
are  not  interested  in  protecting  the  so  called  "bad  guy"  but  we  do  feel  strongly 
that  even  he  is  entitled  to  the  same  rights  as  the  criminal.  The  American 
philosophy  that  "you  are  innocent  until  proven  guilty"  has  been  reversed  in  m.>st 
police  departments  to  read  "you  are  guilty  until  proven  innocent." 

Another  aspect  of  this  problem  is  the  increasing  number  of  malicious  and 
false  charges  brouglit  against  policemen  by  radical  groups  as  a  form  of  harass- 
ment Forced  to  face  these  charges  without  the  pro-:pect  of  having  counsel 
present  and  in  many  cases  without  even  knowing  who  his  accuser  is,  places 
the  police  officer  in  still  more  of  a  quandary  and  further  assists  these  groups 
who  are  trying  to  disrupt  the  process  of  law  and  order.  Faced  with  this  type 
of  intimidation  and  harassment  it  is  small  wonder  that  today  police  depart- 
ments go  begging  for  recruits  and  most  large  cities  have  been  forced  to  recruit 
elsewhere. 

Gentlemen,  I  think  that  the  large  number  of  co-sponsors  of  this  bill  is  suf- 
ficient indication  that  it  is  a  national  problem  and  that  you  law  makers  are 
aware  of  it.  I  will  not  belabor  the  point  other  than  to  say  that  I  would  urge 
that  this  bill  be  reported  out  of  committee  so  that  police  officers  throughout 
the  Country  can  once  more  do  their  job  without  having  this  extra  burden  placed 
on  their  shoulders. 

Thank  you. 


International  Association  of  Fire  Fighters, 

Washington,  D.C.,  July  2),  197S. 
Hon.  Joshua  Eilberg, 

Chairman,  Subcommittee  on  Immigration,  Citizenship,  and  International  Law, 

Committee  on  The  Judicinry,   U.S.  House  of  Representatives,  Longworth 

House  Office  Building,  Washington,  D.C. 

Dear  Chairman  Eilberg  :  I  respectfully  submit  the  enclosed  Testimony  for 

inclusion  in  the  Report  of  your  Committee  on  legislation  that  will  be  before 

your  Hearings  on  July  25,  1973. 

We  presented  comprehensive  Testimony  on  May  25,  1972,  before  your  Com- 
mittee, which  was  then  chaired  by  Congressman  Rodino.  on  a  variety  of  aspects 
of  compensation  to  Public  Safety  Officers  who  were  killed  in  the  performance 
of  their  duties,  such  as,  $50,000,  gratuity ;  federally  subsidized  G.I.-type  insur- 
ance for  pul)lic  safety  officers ;  and  a  bill  to  insure  public  safety  officers  benefits 
of  no  less  than  those  in  Title  5  of  the  United  States  Code. 

It  is  my  understanding  that  your  Committee  will  have  before  it  H.R.   12, 
by  Congressman  Rodino.  Identical  legislation,  H.R.  3804,  by  Congressman  Eil- 
berg and  legislation  to  establish  a  Bill  of  Rights  for  law  enforcement  officers. 
My  testimony  will  therefore  be  confined  to  H.R.  12  and  H.R.  3804. 
Sincerely  yours. 

Jack  A.  Waller, 
Legislative  Representative. 
Enclosure, 

Statement  Submitted  hy  Jack  A.  Waller,  Legislative  Representative, 
International  Association   of  Fire   Fighter,   AFL-CIO,    July  24,   1973 

The  International  Association  of  Fire  Fighters  represents  165,000  Fire  Fighters 
in  approximately  1,600  cities  throughout  the  United  States  and  Canada.  We 
urge  your  support  of  H.R.  12.  The  Senate  has  already  passed  legislation  that 
would'  provide  a  $50,000  gratuity  to  qualified  public  safety  officers  who  have 
been  killed  in  the  line  of  duty  and  the  direct  and  approximate  cause  of  such  a 
death  was  a  criminal  act  or  an  apparent  criminal  act.  The  restrictive  wording 
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in  the  Senate  version  will  deny  the  widows  of  many  Fire  Fighters  the  rightfully 
deserved  financial  assistance.  The  deaths  of  Fire  Fighters  that  occur,  even  when 
the  cause  of  the  fire  might  well  have  been  a  criminal  act,  is  usually  only  an 
incidental.  In  the  case  of  an  ai'son  fire,  for  example,  in  most  instances  the  moti- 
vation of  the  fire  was  not  to  kill  the  Fire  Fighter.  The  International  Association 
of  Fire  Fighters  feel  very  strongly  that  the  House  version  should  be  retained. 

It  is  a  sad  commentary  but  the  facts  are  that  many  of  our  municipalities  do  not 
adequately  provide  for  the  surviving  dependents  of  public  safety  officers. 

I  am  sure  you  are  aware,  and  have  received  testimony  to  the  fact,  that  in 
many  of  our  large  cities  public  spirited  citizens  unite  into  organizations  under 
such  headings  as  the  "100  Club"  and  voluntarily  contribute  into  a  fund  annually 
so  that  mortgages  can  be  paid  on  the  homes  of  dead  fire  and  police  ofiieers  and 
trusts  are  formed  to  insure  the  future  education  of  their  dependents.  These 
almost  turn  into  acts  of  charity  and  although  are  greatly  appreciated  certainly 
leave  a  connotation  not  enjoyed  by  the  recipients.  The  statistics  will  prove  that 
of  the  Fire  Fighters  killed  the  majority  are  yoimg  men  with  large  family 
responsibilities. 

It  is  past  time  that  H.R.  12  be  adopted  into  law. 

The  time  has  come  also  when  the  public  safety  oflScers  of  this  nation  are  in  dire 
need  of  a  boost  of  morale  and  there  is  no  better  way  that  this  could  be  accom- 
plished than  by  having  the  Federal  Government  enact  the  legislation  presently 
before  your  Committee. 

I  can  assure  you  that  it  would  bring  back  to  the  Fire  Fighter  and  Police  Of- 
ficer the  feeling  of  l»eing  needed  and  of  being  appreciated  by  those  people  whose 
lives  and  property  they  strive  daily  to  protect.  I  feel  positive  that  the  benefits 
derived  by  the  people  of  this  Nation  from  the  enactment  of  such  legislation 
would  far  offset  the  cost  factor  involved- 

On  numerous  occasions,  the  Fire  Fighters  are  often  reassured  as  Members  of 
Congress  have  written  into  the  Congressional  Record  many  compliments  and 
platitudes  directed  toward  the  public  safety  officers  of  this  nation. 

Mr.  Chairman,  and  members  of  the  Committee,  today  you  have  the  opportunit.v 
to  do  something  truly  meaningful  for  the  people  engaged  in  public  safety  work 
and  the  International  Association  of  Plre  Fighters  recommend  to  you  that  you 
favorably  report  legislation  that  would  provide  for  the  survivors  of  public  safety 
officers  killed  in  the  line  of  duty  as  $50,000  survivor's  benefit. 

Thank  you. 


American  Federation  of  State,  County,  and  Municipal 

Employees.   AFL-CIO, 
Washington,  D.C.,  August  3,  1973. 
Hon.   Joshua  Eilber(5, 

Chairman,  House  Judiciary  Suhconimittee  No.  1,   U.S.  House  of  Representa- 
tives,  Washington,  B.C. 

Dear  Mr.  Chairman  :  On  behalf  of  the  American  Federation  of  State,  County, 
and  Municipal  Employees.  I  would  like  to  submit  to  the  Subcommittee  a  state- 
ment by  Jerry  Wurf.  International  President,  concerning  the  Public  Safety  Of- 
ficers' Benefits  Act  of  1973. 

We  hope  that  the  views  in  Mr.  Wurfs  statement  will  be  of  assistance  to  the 
Subcommittee  in  reporting  this  bill  favorably  and  as  soon  as  possible. 
Sincerely, 

"William   B.    Welsh, 
Assistant  to  the  President  for  Legislation  and  Political  Education. 
Enclosure. 

Statement  of  Jerry  Wurf,  International  President,  American  Federation 
OF  State,  County,  and  Municipal  Employes,  AFL-CIO 

Mr.  Chairman,  Members  of  the  Subcommittee,  on  behalf  of  the  American 
Federation  of  State,  County,  and  Municipal  Employees,  a  union  of  620,000  public 
employees,  I  am  pleased  to  have  this  opportunity  to  submit  our  views  on  H.R.  12, 
the  Public  Safety  OfiScers'  Benefits  Act  of  1973.  The  membership  of  our  union 
includes  thousands  of  correctional  officers,  policemen  and  other  non-federal  public 
employees  engaged  in  public  safety  work  who  are  extremely  interested  in  this 
legislation. 
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We  believe  the  passage  of  this  legislation  is  long  overdue.  For  the  past  two 
years,  Congress  has  been  considering  legislation  to  provide  a  federal  death 
benefit  to  survivors  of  public  safety  officers  killed  in  the  line  of  duty.  We  are 
pleased  that  the  Subcommittee  is  now  considering  this  legislation  and  urge  the 
Subcommittee  to  act  quickly. 

Section  2  of  the  bill  amends  the  Omnibus  Crime  Control  and  Safe  Streets  Act 
of  1968  to  include  Part  J,  Public  Safety  Officers'  Death  Benefits.  Section  701  (c)  (1) 
defines  "public  safety  officer"  as  a  "law  enforcement  officer"  engaged  in  certain 
duties.  The  definition  of  law  enforcement  officers  seems  unnecessarily  vague.  We 
urge  the  Subcommittee  to  clarify  this  definition  so  as  to  specifically  include 
correctional  personnel  who  are  continually  subject  to  dangerous  conditions.  Two 
correctional  officers  were  killed  by  an  inmate  and  three  others  were  taken  hostage 
in  a  maximum  security  prison  in  Ohio.  The  families  of  the  men  who  belong  to  our 
union  will  receive  some  compensation ;  however,  we  believe  that  all  public  safety 
officers  should  be  included  in  this  program.  Other  reports  this  week  from 
state  prisons  indicate  the  serious  hazards  to  all  v.ho  work  in  these  outdated 
and  overcrowded  institutions. 

If  the  Subcommittee  needs  additional  data,  or  background  on  the  number  and 
duties  of  correctional  personnel  who  might  be  covered  by  this  Act,  please  let 
us  know. 
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